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POWERS VS BRYANT’s adm’r. 


1. A verification at the foot of a plea in abatement, stating it to 
have been sworn to and subscribed in open court, certified by 
the clerk, is a suflicient compliance with the statute which re- 
quires such pleas to be accompanied with an aflidavit. 


2. A plea in abatement of a writ, alleging the residence of de- 
fendant in another county, ne ed not allege the ground of abate- 
ment to have been continued up to the time of “pleading; anda 
change of residence of defendant, between the time of suit 
brought and the time of interposing the defence, eannot de- 
prive him of his privilege under the statute authorising the 


plea. 


3. The words “ resident Citizen;”.in such a plea, are as forcible 
to indicate a fixed home,.as the words “permanent residence,” 
whieh are the words employed in the statute, and sufficiently 
accord with the intent and meaning of the statute. 


4, A demurrer to a plea in abatement admits the plea to be on 
file, and can only contest its legal sufficiency; and semble does 
not reach the indorsement on the plea required by the twelfth 
rule, regulating the practice in the Circuit and County courts. 


5. Though an objection might, it seems, be well taken.to such 
plea, if it affirmatively appears not to have been filed within 
the time prescribed by statute. 


7 P. 2 
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6. The certificate of a judicial officer or clerk of a court, of the 
acknowledgment or proof of deeds, need not be under seal ; 
and the hand-writing of the judge or clerk taking the ac- 
knowledgment, may be proved in open court by any witness 
acquainted with it. 








7. To support a plea in abatement which alleges that defendant 
was at the time of service of the writ, a resident citizen and 
freeholder in another county, a conveyance of a lot of land 


J 


to defendant, without suppletory proof, is not sufficient : Sez- 
ble, that proof that the grantor in the conveyance had title, or 
that defendant was in actual occupancy of the land, would 
sustain the defence. 


Error to the Circuit courtof Tuskaloosa county. 

Action on the cause in assumpsit. Plaintiff issued his 
writ against defendant, returnable at the Spring term, 
eighteen hundred and thirty-five, of the said court, which 
was returned executed, and at the March term of said 
court, filed his declaration, for that on the seventh day of 
July, eighteen hundred and thirty-three, in the county 
aforesaid, defendant made and delivered to said plaintiff 
a certain promissory note of defendant of that date, 
and thereby then and there promised to pay-by the 
twenty-fifth day of December next thereafter, to the said 
plaintiff, or bearer, three hundred dollars, in good negro 
property at a cash price, for value received of him on 
that day. And although the note had been long due, 
and defendant often requested, yet he had not paid said 
sum of money in said note specified, according to the te- 
nor and effect thereof, but so to do had wholly neglected 
and refused, &c. 

And the defendant came in his own proper person, 
and filed his plea in abatement to the plaintiff’s decla- 
ration, in the following terms, to wit: That the said 
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plaintiff further to sustain his said action ought not, be- 
cause he said that at the time when the writ in the 
cause was issued, and when the same was executed, he, 
the said defendant, was a resident citizen of the county 
of Mobile, and a freeholder of said county, and this he 
was ready to verify. This plea was subscribed and 
sworn to by defendant in open court. 

To this plea plaintiff demurred; which being over- 
ruled, the plaintiff replied, and upon issue, a verdict was 
given for the defendant. 

Before the — ors withdrew from the bar of the court, 
the plaintiff filed his bill of exceptions, which stated, 
that on the trial of the issue upon the plea in abate- 
ment, the defendant, after shewing his residence in Mo- 
bile county, offered as evidence, to prove himself a free- 
holder in the said county of Mobile, a deed of bargain 
and sale from one Moody and wife, to himself, of a free- 
hold estate in said county of Mobile, having endorsed 
upon it a certificate of acknowledgment and registration 
in the usual form, except that it was under the private 
seal of the clerk of the County court, not including a 
statement or shewing, that there was no public or offi- 
cial seal to the office: to the introduction of which deed, 
thus authenticated, the plaintiff objected; whereupon, 
the court permitted the defendant to prove the hand- 
writing of the said clerk, to which also the plaintiff ob- 
jected, as well as to the introduction of the said deed; 
which objection of the plaintiif the court overruled, ma 
permitted said deed to go in evidence to the jury. 

Upon this state of the case, the plaintiff requested the 
court to charge the jury, that the evidence was not of 
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itself sufficient to sustain the defendant’s averment in 
his plea, that he was a freeholder; which instruction the 
court refused, and to all the things as above stated, 
plaintiff excepted, &c. 

And the said plaintiff here said, that in the record from 
the court below, there was error, to wit: 

1. That the court below overruled plaintiff’s demur- 
rer to the plea in abatement; 

2. That the court below permitted defendant to prove 
the hand-writing of the clerk, after the plaintiff’s ob- 
jection as shewn in the bill of exceptions; 

3. That the court below permitted the deed to go in 
evidence to the jury, as authenticated, as shewn by the 
bill, &c. 

4. That the court below overruled and refused the in- 
struction asked for by the plaintiff, &c. 

And at the June term of this court, upon a suggestion 
of the death of the defendant below, a scire facias is- 
sued to his personal representative, to appear if he 
thought proper, to do and receive what this court should 
consider, &c. Upon the return of which, being execu- 
ted, the administrator cum testamento annexo of the de- 
ceased, was entered as a party, &c. 


Crabb, for plaintiff in error, now urged the reversal of 
this case,— 

1. Because the court below should have sustained the 
demurrer to the plea in abatement. ‘That plea was not 
filed in proper time. It was not verified by affidavit— 
(Aik. Dig. 276, s. 103.) It was not good in substance— 
it did not allege that Mobile county was the county of 
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defendant’s permanent residence, as the statute requires 
—(Aik. Dig. 284. s. 146.) Nor did the plea allege, as it 
should, that Mobile was the county of defendant’s per- 
manent residence at the time of filing the plea, as well 
as when the writ was issued and when executed. Dil- 
atory pleas were to be construed strictly, and against 
the party pleading—(Gould’s Pl. ch. 3, s. 57,58 and 59; 
ch. 5, s. 66. 

The evidence offered on the trial of the issue, did not 
prove a permanent residence of the defendant in Mobile 
county. The evidence offered to show a freehod in de- 
fendant, was not admissible, when first. offered, because 
there was nothing about the certificate of its execution 
that implied verity, and it ought to have been proven by 
a witness before the court, who saw it executed. 

The court ought not to have permitted the proof of the 
hand-writing of the person who professed to be clerk, 
to have dispensed with the ordinary mode of proving 
deeds at common law. As there was no official seal to 
attest the verity of the clerk’s certificate, the next best 
evidence was the certificate of the judge of the county 
court of Mobile, that the person certifying was clerk, 
and that his certificate was entitled to due faith and cre- 
dit as such. As no official seal accompanied the certifi- 
cate, and no statement that there was no official seal, 
and therefore the private seal was affixed,—there was 
ground of suspicion that the certificate to the deed in 
question was not legally and in good faith applied, and 
therefore danger in deviating from the common law 
mode of proving the deed. 

But if the deed was sufficiently authenticated, there 
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‘was error in admitting it as evidence per se of freehold 
in the grantee. He should have been required also to 
prove possession under the deed; for mere possession of 


“title papers is not such evidence of freehold as should be 


required to sustain a pleain abatement of freehold. It 
Was not at all unusual, that an individual retained the 
evidence of a conveyance of land to himself, after he had 
divested himself of all title by a subsequent conveyance 
to another. If this was sufficient evidence, an insolvent 
individual, who had not owned a freehold for years, 
might sustain a plea of freehold. This was a dilatory 
plea, and defendant should have heen held to the strictest 
proof of his allegations. He might have divested him- 
self of his freehold, and yet it be out of the power of 
the plaintiff to show it, because of the conveyance not 
having been recorded. 

That a plea in abatement must be verified by aiiida- 
vit—(See 2 Stew. & Por. 358.) 


Porter, contra. 


COLLIER, C. J.—The facts suggest these questions — 

First. Should the demurrer to the tesiator’s plea have 
been sustained ? 

Second. Was the deed for the lot in Mobile legally ad- 
mitted in evidence ? 

Third. Was it sufficient evidence in point of law, to 
show that the testator was a freeholder, as alleged in 
his plea? 

1. The verification at the foot of the plea, stating it 
to have been sworn to, and subscribed in open court, (as 
certified by the clerk,) is certainly a sufficient compliance 
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with the statute, which requires such pleas to be accom- 
panied with an affidavit of their truth. 

The words “sworn to,’ clearly refer to the plea, and 
must be taken to mean, that the testator declared on 
oath, the facts it set forth were true. 

Nor is the plea objeetionable, in not alleging the 
ground of abatement to be continuing up to the time of 
pleading. The language of the statute forbids such an 
idea. It exempts from suit, any one situated as the tes- 
tator is shewn by his plea to have been; and a change 
of condition between the time of bringing suit and in- 
terposing the defence, cannot deprive him of his privi- 
lege. We are Warranted in this conclusion by the usual 
forms of such a plea—(1 Stew. R. 22; ibid 379; 2 Stew. 
& Por. R. 247.) 

The plea does not, in the defence relied on, employ 
the precise language used in the statute, the words of 
which are: “ No freeholder of this territory shall be sued 
out of the county of his permanent residence,” &c. 

The plea is, that the “defendant was a resident citi- 
zen of the county of Mobile, and a freeholder of said 
county.” The adjective “resident,” preceding the sub- 
stantive “ citizen,’ We think quite as forcible to indicate 
a fixed home, as the words “ permanent residence,” connec- 
ted in the act; and as no rule of pleading requires a de- 
fence of this character to be disclosed, otherwise than 
according to the intent and meaning of the statute,—we 
are of opinion that the discrepancy is not fatal. 

If, however, the demurrer can be made to reach not 
only to defects apparent in the plea, but to the want of an 
indorsement on the plea of the time of pleading, it still 
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might be sustained. By the twelfth rule, regulating the 
“practice in the Circuit and County courts,” it is provi- 
ded that, “ No plea in abatement shall be received, if ob- 
jected to, unless by the indorsement of the clerk, it ap- 
pear to have been filed within the time allowed for plea- 
ding.” The phraseology of this rule would intimate, 
that the want of an indorsement, such as it contemplates, 
must be objected, before the reception of the plea, or it 
cannot be afterwards raised. In the present case, the 
demurrer admits the plea to be in file, and can only con- 
test its legal sufficiency on the ground, that the facts dis- 
closed, do not constitute an available defence, or else do 
not come in, in such form asto make them unexception- 
able. If it appeared affirmatively that the plea was not 
filed within the time prescribed by statute, we will not 
say that such an objection would not have been well ta- 
ken; but this is not discovered by the record, however the 
fact may be.—(Buddle vs. Wilson, 6 T. R. 369; and Me- 
Alpin & McAlpin vs. May, 1 Stew. R. 520.) We are, 
then, brought to the cunclusion, that in overruling the 
demurrer, the Circuit court did not err. 

2. The solution of the second question must depend 
on our statutes, in regard to the acknowledgment and 
certification of deeds. By the third section of the act of 
eighteen hundred and three, (Aik. Dig. 88,) the judges 
of the Superior court, or one of the justices of the Coun- 
ty court, of any county in which the lands, &c. are situ- 
ated, are authorised to take the acknowledgment or pro- 
bate of deeds or conveyances of land, &c., “and if a 
certificate of such acknowledgment or proofs shall be 
written upon or under the said deed or conveyance, and 
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be signed by the person before whom it was made, then 
every such deed or conveyance, so acknowledged, or 
proved and certified, shall be received in evidence in any 
court of this territory, as if the same were then and 
there produced and proved.” 

By the first section of the act of eighteen hundred and 
eighteen, (Aik. Dig. 90,) it is enacted, that clerks of the 
Superior and County courts shall take and certify ac- 
knowledgments of deeds and relinquishments of dower, 
Within their respective counties, in like manner and form 
as were then required, When taken before a judge of the 
Superior court or justice of the quorum. These are the 
only statutable provisions which can have any influence 
upon the question. 

The act of eighteen hundred and_three, does not re- 
quire the certificate of a judicial officer of the acknow- 
ledgment or proof of deeds to be made under seal, so 
that these acts would be quite as valid, without that ap- 
pendage. ‘The act of eighteen hundred and eighteen, 
which confers the authority given by the previous enact- 
ments, on the clerks of the courts, only requires that 
they shall execute it, in the like manner and form as 
theretofore required. Now as seals were not theretofore 
essential to the validity of a certificate, it would seem 
necessarily to follow, that the objection founded upon 
the want of a seal, was not well taken, and that there 
could be no objection to the course adopted on the trial, 
of proving the hand-writing of the clerk. 

3. The deed was not sufficient in itself, to show the 
testator to have been a freeholder in Mobile at the com- 
mencement of the action, or at any other time. There 
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was no evidence that the grantor himself had the title, 
which by his deed, he undertook to convey—nor was 
the absence of this, supplied by proof, that the testator 
was in the actual occupancy of the lot conveyed. With- 
out suppletory proof, the deed could not sustain the de- 
fence, and for the refusal so to instruct the jury, there is 
error. 
The judgment is reversed and the cause remanded. 
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EXECUTORS OF GREEN VS GREEN. 


1. Under the operation of the statute of uses, a jointure made 
expressly in lieu of dower, barred the widow of her dower ; 
but a devise or bequest will not, unless expressly or impliedly 
so declared in the will; and in such case, the widow is enti- 
tled to her election. 


2. Where no provision is made for the widow by the will of the 
husband, she may claim dower without any express dissent 
from the will: and a petition for dower to the Circuit or Coun- 
ty court, is a sufficient dissent on the part of the widow from 
the will; and is equivalent to an abandonment of her claim 
under it. 


3. The evil intended to be remedied by the statute, (Aik. Dig. 
132,) was the delay to which a demandant in dower was sub- 
jected, at common law, and not the inadequacy of the com- 
mon law remedy; and as the rights of all the parties interes- 
ted were sedulously guarded by the common law—-so, there- 
fore: in all cases of petition for dower under the statute, it is 
necessary in the petition, or by suggestion to the court, for the 
demandant to state, who are the heirs and tenants of the free- 
hold, and to avoid delay, she may give them notice to appear 
and contest her claim; and the petition should set forth with 
reasonable precision all the factson which the claim rests; 
and, semble, that if after notice, the heirs and terre-tenants do 
not appear, the fact should be spread upon the record, before 
the court will be sufficiently authorised to grant the prayer of 
the petition, 


4. Notice to the executor, that he may contest the claim of de- 
mandant, and public notice in the gazette, if demandant be 
herself executrix or administratrix, or there be no tenant in 
possession, or the person claiming the fee be not in reach of 
process, are also necessary parts of the proceeding, but semble 
the executor is not constituted a defendant to protect the rights 
of those who claim an interest in the freehold, nor can those 
interested be concluded by his action, or by his failure to act, 
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5. The executor may shew cause against the claim of the de- 
mandant to the personal estate of the deceased, by making 
known that the estate is not finally settled, or that there are 
outstanding debts, or by shewing any claim he might have 
under the will, or that the land is a term and nota freehold ; 

but for any other purpose, he has no right to contest the claim 
of the widow, and will be considered @ mere volunteer : ne- 
vertheless, where he has been cited by process of the court to 
appear and contest the claim of the widow, he cannot he 
amerced in costs, 


Error to the County court of Jackson county. 

This was a petition filed by the defendant in error, in 
the County court of Jackson county, praying that dower 
be assigned her in the lands and personal property of 
her husband. The petition alleged the marriage and 
the death of the husband, in April, eighteen hundred 
and thirty-three. That he made a will, in which she 
Was not at all provided for, in either real or personal 
property. ‘The petition described the land, of which it 
alleged the deceased died seized, and stated, that his per- 
sonal property was worth from three to four thousand 
dollars. 'The petition was filed on the first day of April, 
eighteen hundred and thirty-four. 

Upon this petition, an alias citation issued to the plain- 
tiffs in error, as executors of Burkit Green, to appear 
and show cause, why dower should not be assigned to 
the widow, which issued on the twenty-second of June, 
eighteen hundred and thirty-five, and was returnable to 
the August term after. This was returned executed by 
the sheriff. 

The plaintiffs appeared, and moved the court to dis- 
miss the petition, on the ground, that there had been a 
discontinuance of the cause; and because the estate of 
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the deceased was not sufficiently described in the peti- 
tion. This motion being refused by the court, the plain- 
tiffs pleaded in abatement of the petition, for want of 
notice, either by advertisement or otherwise, of the filing 
of the petition. This plea was demurred to, and the 
demurrer overruled by the court, at the costs of the plain- 
tiffs in error, to be levied of the goods and chattels of 
their testator. The plaintiffs in error then demurred 
to the petition, which was overruled by the court. 

The court then awarded a writ of admeasurement of 
dower, directing the sheriff to summon five freeholders, 
to allot and set off by metes and bounds to the petition- 
er, her dower in the lands of the deceased, (which were 
described) and to put her in possession of the same; 
and also, to allot and set off to her, her portion of the 
personal estate. 

This writ was returned by the sheriff, with an en- 
dorsement signed by four persons, who described them- 
selves as commissioners, summoned by the sheriff and 
duly sworn, and described by metes and bounds, the lands 
allotted to the widow, and further stated, that they de- 
manded a part of the personal property of the deceased, 
which the executors refused to deliver. The report was 
also signed by the sheriff, 

This report of the commissioners, was, at the ensuing 
term of the court, ordered to be recorded. 

The plaintiffs assign for error— 

1. That the court erred, in not sustaining the demur- 
rer to the petition ; 

2. In overruling the demurrer, to the plea in abate- 
ment ; 
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3. For failing to dismiss the petition, in consequence 
of the failure to issue citation, until a year after the pe- 
tition was filed ; 

4. Because the sheriff made no return to the writ, 
and because only four persons signed the report, alloting 
dower as commissioners; 

5. The notice served on the executors, Was an appli- 
cation for dower only—and the writ required the com- 
missioners to disburse to the widow, a share of the per- 
sonal property ; 

6. The petition showed no right to dower, or to a dis- 
tributive share, shown in the petition; 

7. It did not appear that the commissioners were ei- 
ther summoned or sworn ; 

8. The allotment of dower was vague and uncertain. 


Parsons, for plaintiff in error. 
Robinson, contra. 


ORMOND, J.—As the settlement of the important 
questions of law raised on this record, will mainly. de- 
pend on the proper construction to be put on the statute, 
regulating this proceeding, we will in the first place as- 
certain the rights given, and the duties imposed by it. 

The act will be found on page 132, of Aikin’s Digest, 
title dower. ‘The third section provides, that “when 
any person shall die intestate, or shall make his last will 
and testament, and not therein make any express pro- 
vision for his wife, by giving and devising unto her, such 
part or parcel of his real and personal estate, as shall be 
fully satisfactory to her, such widow may signify her 











THE SUPREME COURT OF ALABAMA. 23 


nial 





Executors of Green vs. Green. 





dissent thereto, in the Superior or County court in the 
county wherein she resides, at any time within one year 
after the probate of such will, and then and in that case. 
she shall be entitled to dower in the following manner, 
&6.: 

It is alleged in the petition, that the husband of the 
petitioner died without making any provision in his last 
will and testament for her, either of real or personal 
property; and it is insisted by the counsel for the plain- 
tiffs in error, that before she can establish her title to 
dower in the estate of her late husband, she must show, 
that she pissEnTED from his will, within twelve months 
after its probate. 

The right to dower is a common law right, which can 
only be impaired by statute; and in order to ascertain 
how far the statute has imposed restraints or limitations 
on it, let us enquire how it stands at common law. 

The inchoate right of the wife to dower, attaches at 
the instant of marriage. Itisa right highly favored 
by the common law. No conveyance to the wife during 
coverture would operate as a substitute for her dower. 
By the operation of the statute of uses, a jointure made 
expressly by its terms in lieu of dower, will bar the 
widow of dower, but a devise or bequest will not, unless 
expressly so declared in the will; or unless it arise from 
necessary implication from the will, that it was intended 
in lieu of dower; in which last case, the chancellor will 
put her to her election, which she will take. The case 
of Strahan vs. Sutton, (3 Vesey, jr.) is a strong case to 
this effect. The Master of the Rolls declares, in sub- 
stance, that the widow shall not be put to her election, 
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whether she will take under the will or claim her dow- 
er, unless her claim be inconsistent with the will; and 
in that case, he refused to put her to her election. The 
very term implies choice, selection. But how can there 
be a choice between her right to dower, and her rights 
under the will, when she can take nothing under the 
will? We cannot suppose the legislature intended such 
an absurdity, and.conclude, that where no provision is 
made by the will for the widow, she may claim her 
dower without any express dissent from the will. 

A more difficult-question arises, as to what act on the 
part of the widow shall constitute a dissént from the 
will, in cases where she thinks an unsuitable or inade- 
quate provision is made for her. ‘The statute is silent as 
to the mode of doing the act, though it points -out the 
place where it shall be done; “Jn the Circuit or County 
court of the county wherein she resides.” It would ap- 
pear from the statute, that any act of public notoriety, 
either by parol or in writing, in either of the places 
‘mentioned in the act, signifying her dissent to.the will, 
would satisfy its terms; the more especially, when we 
“consider, that the statute is in derogation of the common 
law. At all events, we are satisfied that the filing a pe- 
tition for dower, in the Circuit or County court, is such 
an act as will signify her dissent from the will. This 
will appear more plain, when we consider the ‘first see- 
tion of the act. “The widow may in all cases, waive 
the provision made for her in the will of her deceased 
husband, and claim her dower, which shall be assigned 
her accordingly ; in which case, she shall receive no part 
of such provision, unless it appear plainly. by the will, 
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that the testator intended it, in addition to her dower.” 
Now, as she cannot claim under the will, and assert her 
right to dower also, the assertion of one is precisely 
equivalent to the abandonment of the other. 

The fifth and sixth sections of the act, point out the 
mode in which the widow shall proceed to have her 
dower assigned. ‘This portion of the act seems to have 
been rather loosely drawn: but we cannot agree that 
the construction put onit by the counsel for the defen- 
dant in error, is correct. To-assert that the proceedings 
are entirely er parie, would be destructive of the very 
first principles of justice, and in direct contravention of 
the bill of rights; which declares, that “no one shall 
be deprived of life, liberty, or property, but by due course 
of law.” . By the fifth section of the act, the sheriff is 
required, after the allotment is made, to put the widow 
in possession ; “ which possession” the act says, “shall 
vest in her an estate for her natural life.” The estate 
out of which the dower is taken, might be in the posses- 
sion of a purchaser, who might receive his first notice 
of the claim by the visit of the sheriff, to dispossess him, 
without having had any notice of the proceedings which 
led to that result, and be driven to his action to regain 
the possession ef his property. 

In order to ascertain what the legislature designed to 
accomplish, by the passage of the act in question, let us 
enquire into the common law mode of proceeding. ‘The 
process given by that law, was by writ of dower unde 
nihil habuit, or by writ of right of dower, against the 
tenant of the freehold. The result of these suits was, 
if the demandant was successful, an assignment of dow- 
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er by the sheriff, after which the doweress was driven to 
her action of ejectment, to obtain possession. From this 
it may be seen, how sedulously the common law guard- 
ed the rights of all; for, in the prosecution of the action 
to obtain the assignment of dower, the defendant might 
plead the various matters which would bar the widow of 
her dower : as for example, he could controvert the seizin 
of the husband—deny that the demandant was lawful- 
ly married, or that she had been divorced a vinculo, or al- 
lege any of the various matters, which would bar her of 
her dower. The defect of the system was the delay 
which was caused by it. But while it isclear that it 
Was intended to obviate this objection by giving a sum- 
mary method to the widow, it is equally as certain, that 
the legislature could not have intended to break down all 
the barriers.erected by the constitution, for the preserva- 
tion of private rights. 

The act, then, must receive such a construction as will 
comport with the intention of its framers—and we hold, 
that in all cases, it is necessary either in the petition, or 
by suggestion to the court, for the petitioner to state, who 
are the heirs and tenants of the freehold; and to avoid 
delay, she may give them notice to appear at the court to 
which the application is made, to controvert her claim. 
If they. appear and plead, an issue may be made up to 
try the fact or facts in controversy; or they may demur 
in law to the petition, for it is necessary that the petition 
should set forth, with reasonable precision, the facts on 
which her claim to dower rests, so as to make out a pri- 
ma facie case. If, after notice, they do not appear, that 
fact should be noticed on the record, and the court would 
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be authorized to grant the prayer of the petitioner. 
Should any of the heirs or terre-tenants be infants, the 
court could appoint a guardian ad litem to protect their 
interest. By thus construing the act, we give to it the 
summary character which it was intended to have, while 
at the same time the rights of all are secured. 

That the legislature contemplated this contestation by 
the parties in interest, is clear from the language of the 
act itself. The sheriff is required by the fifth section 
“to summon five discreet freeliolders as commissioners, 
connected with the parties, neither by consanguinity or 
affinity, and entirely disinterested,” &c. It is manifest, 
then, that there were to be parties to the proceeding, and 
as the commissioners Were to be disinterested persons, 
not related in any manner to the parties, it follows that 
the parties spoken of in the act, are such as have an in- 
terest in the matter. For it is inconceivable why all these 
pains should be taken to obtain commissioners to allot 
the dower, but upon the supposition, that there were par- 
ties interested in the proceeding, beyond any interest the 
executor could have in the freehold, as executor mere- 
ly. 

And this brings us to the examination of that portion 
of the act, which requires notice to be given to the exec- 
utor—or if the widow be herself the executrix or admin- 
istratrix, to publish a notice in the gazette. In our opin- 
ion, this notice is, under the act, a necessary part of the 
proceeding. 

By the provisions of the lifth section of the act, the 
commissioners are also directed to allot and set off to the 
widow, her portion of the personal estate, of which her 
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husband died possessed ; there was therefore a manifest 
reason why the executor should be made a party to the 
proceeding, that he might show cause against it, by ma- 
king known, that the estate was not finally settled, or 
that there were outstanding debts; and also that he 
might contest her right, in virtueof any claim he might 
have under the will of his testator: he might also show 
that the land out of which the widow claimed her dow- 
er, Was a-term, and not a freehold estate. That the le- 
gislature could not have intended to constitute him a de- 
fendant, to protect the rights of those who claimed an 
interest in the freehold. is evident from the consideration, 
that it- would let in all the mischiefs attendant on con- 
sidering this an ex parte proceeding altogether. A con- 
struction, which would lead to such an absurdity, as to 
require one man to defend another's rights, and to con- 
clude the person interested by his action, or by his failure 
to act,—ought not to be imputed to the legislature, with- 
out the clearest conviction that such was their intention. 
We have already said, that the heirs and terre-tenants 
should be notified of the proceeding; it might be, how- 
ever, that the widow claimed dower to land on which 
there was no tenant in possession, and the person claim- 
ing the fee might not be within reach of the service of 
notice. ‘To subserve some such purpose, and as a mean 
of giving notice, was probably the reason which influ- 
enced the legislature in requiring notice to be given by 
advertisement. Insuch a case, if the owner did not ap- 
pear, it isclear that the right of the widow might be 
afterwards contested. 


The construction we have put on the act, is sanctioned 
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by the practice under it; and has impliedly received the 
approbation of this court, in the cases of Chinubbee vs. 
Nicks, et. al. (3 Por. 362,) and Gillespie vs. Somerville, (3 
Stew. & Por. 447,) in both of which cases, the controver- 
sy was between the widow, and purchasers from the hus- 
band. : 

It follows, from what has been said, that the execu- 
tor, as such merely, and for any other purpose than as 
above stated, has no right to contest the widow’s claim 
to dower, and must be considered as a mere volunteer, 
unless he shows the contrary on the record, by propound- 
ing an interest. 

What then, is the attitude of the plaintiffs in error— 
they appear on the record merely as the executors of 
the deceased, without showing any interest in the lands, 
out of which the dower is to issue, and therefore having 
no interest in the matter, have no right to controvert the 
title of the widow to dower, in the realty. 

But as it appears from the record that they were cited 
by the process of the court, to appear and contest the 
widow’s claim to dower in the estate of her husband, 
which process must have been sued out at the instance 
of the petitioner; and there being no lawful authority 
for this, the judgment of the court below condemning 
them in the costs, waserroneous; and to reverse that 
judgment, they might lawfully sue out a writ of error 
to this court. 

The judgment of the court below is also crroneous, 
as it does not appear that the heirs or terre-tenants have 
been notified of the application. 

The judgment of the court below is therefore reversed 
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down to the petition, and the case remanded for further 
proceedings not inconsistent with this opinion. 





ADMINISTRATOR OF JAMES VS. SCOTT. 


Where in the description of a bond in the plaintiff’s statement 
of his cause of action, there being no attempt to set it out in 
hec verba, the words “value received” were inserted, which 
were not contained in the bond as produced—th averment 
was held to be unnecessary, and did not vitiate the declara- 


tion. 


Error to the County court of Jackson county. 

In this case the plaintiff in error recovered a judgment 
before a magistrate in the county aforesaid on a note un- 
der seal, on which judgment there was an appeal! to the 
County court. 

In that court, the plaintiff, as administrator of Lyman 
James, deceased, who sued for the use of Benjamin B. 
Coffey, declared against defendant, of a plea that he 
rendered to him thirty-five dollars, which to him he owed, 
and from him unjustly detained ; for that on the seventh 
day of April, eighteen hundred and thirty-four, at said 
county, said defendant, together with one L. Wood, who 
was not sued in the action, executed his bond to the plain- 
tiff, whereby he bound himself to pay plaintiff the sum 
aforesaid, by the first of January then next ensuing, for 
value received, Which sum said defendant had not paid, 
or any part of the same, but had refused, «&c. 
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To this declaration defendant plead payment, with 
leave to give in evidence, and rely on any special matters, 
that might constitute a good plea in bar of a recovery: 
and a verdict was rendered in his favor. 

Pending the trial of the cause, the plaintiff tendered 
his bill of exeeptions, which stated, that he offered in 
evidence to support his.declaration, a bond signed by one 
L. Wood and defendant, by which they promised, by the 
first day of January ensuing the date thereof, to pay to 
the plaintiff, administrator of L. James, deceased, thirty- 
five dollars, for house rent. 'The bond or sealed note was 
dated the seventh day of April, eighteen hundred and 
thirty-four, and was signed and sealed as aforesaid. 
This evidence was objected to by defendant, as the note 
described in the declaration was stated to have been giv- 
en for value received. The objection was sustained by 
the court, and the bond excluded from the jury to which 
the plaintiff excepted, &c. This was assigned in error. 


Robinson, for plaintiff in error, cited Aik. Dig. 261 ; 
1 Porter, 13; 1 Stewart, 17; 2 Porter, 542; 7 Cranch, 
AOS. All bonds and notes import value received—Aik. 
Dig. 283, s. 137. 


Hopkins § Parsons, contra. 


ORMOND, J.—The decision of the court below must 
have proceeded on the ground, that the words “value 
received” in the statement of the plaintiff’s cause of ac- 
tion, were a part of the description of the bond; when 
it was certainly nothing more than an unnecessary aver- 
ment on the part of the pleader, that the bond was giv- 
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en for a valuable consideration, which cannot vitiate: Ad- 
mitting; that in cases of this kind the same strictness 
will be required in pleading, as in causes originating in 
the Circuit or County courts, still, the decision of the 
court below cannot be sustained. This court, in the 
case of Harrison vs. Weaver, (2 Por. 543,)- decided, that 
where the declaration described a note as payable to 
“order,” when the note did not contain these words, the 
variance Was immaterial—on the ground that the legal 
effect of the note was, that it was payable to order— 
and they lay down as a test of such cases, that if the 
averment does not change the nature of the contract, but 
the legal effect continues the same, the objection cannot 
be made; and in support of their decision, cite (7 Cranch, 
408.) 

In this case, it is manifest there was no attempt to set 
out the bond in hac verba; had that been the case, there 
would have been some plausibility in the objection. 

The judgment must be reversed and the cause reman- 
ded. 
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COPEWOOD Vs. TAYLOR’s adn’. 


1. A defendant cannot be permitted after verdict to object to the 
character in which the plaintiff sues, nor can a court in revi- 
ving a suit which has abated by the death of a party, consti- 
tute itself a judge of the facts alleged. 


2. A want of profert ad curiam of the letters of administration, 
is not available, after verdict, to a defendant seeking to reverse 
a judgment obtained by an administrator ; and the same prin- 
ciple must govern a case where an adfhinistrator is made a 
party after the abatement of a suit by the death of the plain- 
tiff. 

3. Where a party has contested a suit in the court below, he can- 

not be permitted to reverse a judgment obtained, because the 

record does not set out the particular defence which he insist- 


ed on when the cause was tried. 


4. Where a judgment provides that the plaintiff shall recover 
certain slaves mentioned in the declaration, “if to be had, or 
their alternative values,” as assessed by the jury—the words 
import no other meaning than to authorize the recovery of the 
slaves, and if either of the slaves cannot be had, then its value 


as assessed as aforesaid. 


Error to the Circuit court of Lawrence county. 

Peter W. Taylor, at September term, eighteen hundred 
and thirty-six, of the court aforesaid, declared against 
Copewood, in trover, for two slaves. 

At the March term of the said court, in eighteen hun- 
dred and thirty-seven, the death of plaintiff in the suit 
was suggested, and on motion, it was ordered by the 
court, that the said suit should stand revived in the name 
of Samuel Henderson, administrator of the goods and 
chattels, rights and credits of said decedent 
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And thereupon came the parties, and a jury of good 
and lawful men came also, who being elected, &c. and 
sworn the truth to speak upon the issue joined, upon 
their oaths said, they found the issue for the plaintiff, 
and assessed the value of the boy Dick at one thousand 
dollars, and the boy Tink also at one thousand dollars, 
and dainages for the detention of said negroes Dick and 
Tink at eight hundred dollars: It was therefore consid- 
ered by the court, that the plaintiff should recover of de 
fendant, the negro slaves aforesaid in the declaration 
mentioned, if to be had, or the alternative values assess 
ed as aforesaid by the jury, together with the sum afore- 
said of eight hundred dollars, damages for the detention 
of said slaves, together with the costs by him about his 
suit in that behalf expended, «&c. 


Hopkins § Parsons, for plaintiff in error. 
McClung, contra. 


GOLDTHWAITE, J.—The errors which are insisted 
on, as sufficient to reverse the judgment rendered by the 
Circuit court are— 

1st. Because the case was revived in an illegal mode, 
Without proof that Henderson was the administrator of 
Taylor. 

2d. Because there was no plea filed or isstie joined, be- 
tween the parties. 

3d. Because the judgment authorizes the collection of 
the aggregate values of both the slaves, if one could be 
had and the other could not. 

The court in reviving a suit which has abated by the 
death of a party, can no more constitute itself the judge 
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of the facts alleged, than it could if the suit was origin- 
ally instituted by an administrator. In the first case, 
‘the counsel makes the suggestion of the abatement, and 
introduces a new party on the record—and in the latter, 
the necessary allegations are made in the declaration. 
In either case, the defendant is at liberty to contest the 
facts alleged, or to admit them, and deny their effect in 
law to charge him. But in neither case can he be per- 
mitted after verdict, to object to the character in which 
the plaintiff sues. 

A want of profert in curia, of the letters of administra- 
tion is not available after verdict, and the same princi- 
ple must govern a case, where a party is made after the 
abatement of the suit by the death of the plaintiff. If 
the defendant had not appeared to the suit when the 
new party was made, he did appear as the record in- 
forms us, at the trial of the cause, and for aught which 
We can know, may have formed an issue on this very 
ground. We are not informed what the issue was, but 
if on a plea in abatement, the verdict, if for the plain- 
tiff, would properly be as it now appears. 

2d. The second assignment cannot be more available 
than the first. The earlier decisions of this court would 
sustain this assignment, but they have been overruled, 
and we think very properly so, by the case of Castleber- 
ry vs Pierce, (2 Stew. & Por. 141,) which was recognized 
and confirmed in thatof Wheelock vs Fitch, (3 Por. 387.) 
At the present day, it would savour of undue refine- 
ment to decide, that when a party has contested a suit 
to the utmost in the court below, he shall be per- 
mitted to reverse the judgment obtained, because the re- 
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cord does not state the particular defence which he in- 
sisted on when the cause was tried. To the appellate 
court, it is a matter of no importance whatever, what 
was the nature of the defence. Whether material or 
otherwise, the jury have declared it by the verdict to be 
unfounded in fact, and no ingenuity can present a view 
of this case, from which it can be perceived that any 
injury can result tothe plaintiff in error, from the omis- 
sion to spread his defence (whatever it was) on the re- 
cord. There is no defence which he could have inter- 
posed, which would now avail him, and to permit him 
to reverse a judgment for the omission of that in the 
record, which if there, could not be reversed by him, 
would be grasping at the shadow and leaving the sub- 
stance tosink. We do not fear that any difficulties will 
arise from thus declaring the law, but should cases occur 
in which the general rule will work an injury in any 
particular case, we doubt not but the ability of counsel 
will readily suggest a remedy. 

We have been unable, from any consideration which 
we have given to the form of the judgment, to arrive at 
the conclusion that it authorizes the recovery of the va- 
lue of both slaves, if one only can be had by the plain- 
tiff. The words used cannot import any other meaning, 
as we conceive, than to authorize the recovery of the 
slaves, and if either of them cannot be had, then its va- 
jue as assessed by the jury. 

The judgment of .the Circuit court is aftirmed. 














THE SUPREME COURT OF ALABAMA. 37 


Wyatt e et cal. v3. Judge et. al. 





wyaTr ect. al. VS. suDGE et. al. 


1. Where a justice of the peace entered a judgment against a 
plaintiff, who failed to apyens and prosecute his claim, in the 
words following, to wit: “Judgment vs. plaintiff, by ‘def fault 
for costs,” and signed by the magistrate,—it was held, that the 
judement was not void for want of form, but that it was to be 
understood as a judgment of nonsuit against plaintiff, for not 
appearing to prosecute his suit. : 


2. Where the merits of a case are not considered by a justice of 
the peace, the justice may immediately issue fresh process, and 
proceed to final judgm ent. 


3. An appeal, or writ of error, lies only upon a judgment or final 
sentence of a court, and therefore where the judgment of a 
justice of the peace isnot decisive of a plaintiff’s case, an ap- 
peal will not lie to the Circuit court. 


4. If an objection to the jurisdiction be not taken in the Circuit 
court, on an appeal from a magistrate, yet the Supreme court 
will do what the court below should have done, nor does a 
wrong reason given by the Circuit court for its judgment in 
such a case of appea!, necessarily authorize the reversal of 
the judgment by the Supreme court. 


. A want of jurisdiction of the subject matter is not aided by a 
plea to the merits, and is available in the appellate court: and 
the consent of parties, whether express or implied, cannot give 
jurisdiction. 


or 


Error to the Circuit court of Autauga county. 

William F. Hansford, a justice of the peace of Autau- 
ga county, issued a notice, addressed to Henry B. Judge, 
a constable of that county, and his securities in office, 
reciting, that the plaintiffs had theretofore recovered a 
judgment against John A. Whetstone, for the sum of 
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twenty-eight dollars and fifty cents debt, and one dollar 
thirty-one cents costs, before David Golightly, a justice of 
the peace for the same county :—that execution was is- 
sued thereon, and placed in the handsof Judge, which he 
was required to execute and return, according to law; 
and though the day of its return was past, yet the man- 
date of the execution had not been obeyed: The notice 
then informed the constable and his sureties that a mo- 
tion would be made, before the justice issuing the no- 
tice, at a time and plate therein appointed, for a judg- 
ment for the debt and costs founded on the default of the 
former as above stated. At the time expressed in the no- 
tice, the justice rendered a judgment against the plain 
tiff in these words: ° 
“William Wyatt, and others, 
Vs. 
Henry B. Judge, and others. 

Judgment vs. plaintiff by default for costs, eighty-one 
and one fourth cents. 
William F. Hansford, J. P.” 


From this judgment, the plaintiffs appealed to the 
Circuit court of Autauga, where the defendants demur- 


red to thé notice; and the demurrer being sustained, the 
plaintiffs sued a writ of error to this court. 


George Goldthwaite, for the plaintiffs in error. 
Dargan, contra. 


COLLIER, C. J.—Without pretending to inquire into 
the sufficiency of the notice, we think the record shows 
that the Circuit court had no jurisdiction of the case. 
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The judgment entered by the justice was certainly very 
informal, yet perhaps not more so, than we should often 
-expect from a body of magistrates, usually selected, not 
with a regard to legal learning, but for their integrity 
and practical intelligence. By the “default” of the plain- 
tiff, we are to understand that he did not appear to pros- 
ecute his notice, in the same manner, as by the defen- 
dants “default,” he is said to come not and make de- 
fence: thus interpreted, the judgment rendered by the 
justice must be undersiood to be a nonsuit. The merits 
of the plaintiffs case, then, not being considered, he 
might immediately have issued another notice, and have 
proceeded to judgment against the defendants if the 
proof authorized it. If the judgment was not decisive 
‘of the plaintiffs case, we think it clear that it could not 
have been appealed from, otherwise the strange anoma- 
ly would follow, that two suits for the same cause might 
be prosecuted in two distinct tribunals at the samé time 
—the one before a primary, and the other before an ap- 
pellate court. It has been determined not only here, 
but in all other revising courts, so far as our researches 
extend, that a writ of error or appeal lies only upon a 
final sentence or judgment. And we can discover no 
reason why this rule should not apply to appeals from 
justices of the peace, unless it could be shewn that there, 
judgments must be final, even where the plaintiff does 
not appear to prosecute his demand. 

It may perhaps be thought, that inasmuch as this ob- 
jection was not expressly made in the Circuit court, it 
should not be regarded here. We understand the law 
to be otherwise. It was the duty of the Circuit court 
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mero moiu to have repudiated the appeal—Sweect vs. 
Dow, (1 Root’s R. 409; S. P. 410-458 ;) and Williams vs 
Holcombe, (1 Car. Law Rep. 365.)—and it is certainly 
our duty to do what that court should have done. Sup- 
pose we were to reverse the judgment on the ground 
that the demurrer to the notice should have been over- 
ruled, we could not remand the cause to a court that 
could render no judgment upon the matters in contro- 
versy. But conceding that the judgment of the Circuit 
court is founded upon an assumption which the law does 
not approve, yet inasmuch as that court should have dis- 
missed the case, a Wrong reason for its judgment does 
not authorize its reversal—Purnell et. al. vs Hogan, (5 
Stew. & Por. 192;) Dawson vs Turner, (ibid, 195;) Me- 
Grew vs Toulmin, (2 Stew. & Por. 428.) 

In Richardson vs Denison, (1 Aik. R. 210,) it was held 
that the want of jurisdiction was allowable in the ap- 
pellate court, though not made below. ‘ToS. P. Cleve- 
Jand vs Hopkins, (2 Aik. R. 394)—so in Eaton vs Hough- 
ton, (1 Aik. R. 380)—a want of jurisdiction of the sub- 
ject matter was determined. not to be aided by a plea to 
the merits. And the true doctrine is, that consent, whe- 
ther express or implied, cannot give jurisdiction. Satis- 
fied that the Circuit court should not have entertained the 
case, its judgment must be affirmed. 


GOLDTHWAITE, J.—-Not sitting. 
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MORROW VS. CAMPBELL. 


1. To excuse the performance of an express covenant, it must be 
shewn either that it is prohibited by law, or that its perform- 
ance has become impossible by the intervention of causes which 
human agency could not prevent : 


2. And where one expressly covenanted to return a deed by a cer- 
tain day, or pay a sum of money,—and alleged that he casu- 
ally lost the deed before the day came about for its return: 
It was held that as the loss of the deed was not shewn to have 
been occasioned by any cause, which care and prudence could 
not have prevented, he could not be relieved from the perform- 
ance of the alternative of the covenant. 


3. Where parties themselves have provided the terms on which 
their contract shall be abrogated, neither can dispense with 
those terms, without the consent of the other. 


4, A party having the custody of a paper, may, upon first prov- 
ing its existence by a disinterested wituess, give testimony to 
the court of its loss, that secondary evidence of its contents 
may be let in to the jury. 


. But asa party is incompetent to be a witness in his own case, 
as to a material fact, he therefore cannot be allowed as a wit- 
ness to give testimony furnishing an excuse for not returning 
a paper which he had covenanted himself to return on a cer- 
tain day, or in case of failure to pay asum of money. 


cr 


Error to the Circuit court of Morgan county. 

The plaintiff in error brought an action of covenant 
against the defendant, in the Circuit court of Morgan, 
upon an agreement under seal: which agreement, after 
reciting that the plaintiff, as the attorney in fact of 
George Gamble, had made to Charles W. Peters, a deed 
to a patent machine (called the patent revolving washing 
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machine,) for the Territory of Arkansas, bearing date on 
the fifteenth of March, eighteen hundred and thirty-three, 
—proceeded as follows:—“* Which deed is delivered by 
the said Hugh Morrow, agent as aforesaid, to the said 
Charles W. Peters and William H. Campbell, on this con- 
dition,—ihat the said Peters and Campbell, are to have 
until the first day of October, eighteen hundred and 
thirty-three, to return said deed, made to said Peters, for 
the territory aforesaid, and said contract is to be null and 
void. If said deed is not returned, said Peters and 
Campbell are to pay Hugh D. Morrow, agent as afore- 
said, the sum of five hundred dollars, on, &c.” The de- 
fendant pleaded, “covenants performed, with leave to 
give special matter in evidence.” 

The defendant proved to the jury, that Peters had no- 
tified the plaintiff, about the first of October, eighteen 
hundred and thirty-three, (but whether before or after 
that day, it was uncertain,) that he, Peters, would aban- 
don his contract: He then offered to prove, by his own 
oath, that he had lost the deed mentioned in the agree- 
ment, in the Territory of Arkansas, before the first day 
of October, eighteen hundred and thirty-three. The 
plaintiff objected to the defendant, as a witness, to prove 
the loss of the deed, by hisown oath: notwithstanding 
which, the defendant was sworn,—and stated, that he 
had lost the deed early in September, eighteen hundred 
and thirty-three—whereupon the plaintiff excepted, &c. 

The court charged the jury, that if they believed the 
‘deed was lost, and the plaintiff had notice of that fact, 
‘prévious to the first day of October, eighteen hundred 
and thirty-three,—their verdict should be in favor of the 
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defendant. To which the plaintiff excepted, &c. And 
a verdict being found for the defendant, and judgment 
thereon rendered, the plaintiff brought his case to this 
court for revision. 


Hopkins § Parsons, for plaintifi in error. 
McClung, contra. 


COLLIER, C. J— The charge of the court supposes 
that arescission of the contract was permissible without 
an actual return of the deed as provided by the agree- 
ment; and even by a loss of the deed and notice thereof 
to the plaintiff, previous to the first day of October, eigh- 
teen hundred and thirty-three. 

For the purpose of ascertaining what was to be done 
by the defendant and Peters, to relieve themselves from 
their obligation to pay the plaintiff the sum stipulated, 
regard must be had to the terms of agreement. It no 
where declares, that a mere loss of the deed, though the 
plaintiff be informed thereof, shall absolve them from their 
undertaking to pay—The court, then, in stating the law 
to the jury, erred in supposing the proof of these facts, 
should have that effect. 

The parties agreed that the contract should be null and 
void, if the defendant and Peters returned the deed made 
by Gamble, (through his attorney) by the first day of 
October, eighteen hundred and thirty-three. In default 
of such return, they are to pay to the plaintiff five hun- 
dred dollars, on, &c. Here is an alternative agreement, 
either to perform a certain act or pay a sum of money, 
and is an express covenant to do one of two things—the 
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omission to return the deed at the time appointed, makes 
absolute the undertaking to pay the money. And it is 
no answer to an action brought for the non-payment of 
the money, for the defendant to say, that I would have 
availed myself of its alternative, had not circumstances 
beyond my control prevented. 'To excuse the perform- 
ance of an express covenant, it must be shewn, either 
that it is prohibited by law, or that its performance has 
become impossible by the intervention of causes which 
human agency could not prevent. ‘To illustrate the lat- 
ter excuse; if one rents a house which he stipulates to 
repair—if it be destroyed by lightning, he shall notwith- 
standing rebuild it; because thisis possible. But if one 
rent land, and covenant to re-deliver it to the landlord in 
as good a condition as when he received it; yet if the 
timber is prostrated by a tempest, he shall not be held 
to a performance; because the injury was a result be- 
yond human prevention, and reparation impracticable. 
If, however, in the case last supposed, the tenant had 
suffered the fencing to be destroyed, and the fruit or or- 
namental trees to be injured by cattle, he wonld be re- 
sponsible for the injury in damages. 

In the casé at bar, the defendant does not bring him- 
self within the principle of the cases, which relieve from 
the performance of express covenants. The loss of the 
deed is not pretended to have been occasioned by any 
cause, which care and prudence could not have prevent- 
ed, and we cannot well conceive how it could have been 
lost, otherwise than from the want of carefulness. It 
has, however, been urged, that as the deed could sub- 
serve no purpose in the hands of the plaintiff, there 
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could be no necessity for requiring its return before the 
rescission of thecontract. Would not its retention place 
it inthe power of the defendant ¢o sell patent rights to 
the prejudice of the plaintiff's interests? Be this as it 
may, the parties themselves have provided the terms on 
which their contract shall be abrogated, and neither can 
dispense with them, without the consent of the other— 
McGehee vs Hill, (4 Porter's R. 170;) Perry vs Hewlett, 
(5 Porter 315.) 

But even H the charge of the court was unexception- 
able, the evidence received in the court below, was clear- 
ly inadmissible. The bill of exceptions does not inform 
us whethcr the defendant’s testimony was addressed to 
the court or the jury, but as the fact he related was ne- 
cessary (if available) to be shewn to the latter, we must 
infer that he gave evidence to the jury; more especially 
as it appears that there was no other evidence at all sat- 
isfactory to that point. The defendant did not propose 
to show the loss of the deed to the court, and thus lay 
the ground for the introduction of parol evidence of its 
contents. But the object of his testimony was to fur- 
nish an excuse for the neglect to return it to the plaintiff. 
That a party who has had the custody of a paper, may, 
upon first proving its existence by a disinterested wit- 
ness, give testimony to the court of its loss, that seconda- 
ry evidence of its contents may be let in to the jury, is 
well settled, at least, in this State—Bass vs Brooks, (1 
Stew. R. 44.) But no authority within the range of our 
researches maintains the competency of a party to be- 
come a witness in his own cause, as to facts material to 
be shewn to the jury, either in the prosecution or de- 
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fence of a cause. That this departure from the rules of 
evidence was tolerated in the present case, we are con- 
strained to conclude. 

The result of our inquiries is, that upon each of the 
points presented by the bill of exceptions, the Circuit 
court erred. 

The judgment is consequently reversed, and the cause 
remanded. 
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ETHERIDGE VS HALL: 


1. The County court, as an inferior tribunal, is subject in all its 
acts, to the direct supervision of the Circuit court, which to it 
is a superior, and appellate tribunal: and therefore may com- 
pel the County court to perform all the acts, by reason of 
which, such appellate jurisdiction may be rendered effectual. 


2. This power may be exercised by mandamus. 


3. Thus, where the County court refuses to sign a bill of excep- 
tions, the Circuit court has jurisdiction to award a mandamus. 


4, Because a judge is, by law, constituted an arbiter of the facts 
stated in a bill of exceptions,—he is not therefore privileged 
to reject one which properly presents the case. 


§. The general rule, that a mandamus will not be allowed, where 
the party has another remedy, must be understood to refer to 
some specific remedy, which will place the party in statu quo. 


6. The specific mode of correcting the refusal of a court to sign 
a bill of exceptions, pointed out in the statnte of eighteen 
hundred and twenty-six, (Dig. 254, s. 5,) is not conclusive of 
tt party’s rights, in a case where a judge of the County court 
holds up the bill of exceptions tendered him for approval, un- 
til after the adjournment of the court, on the promise to seal 
it. 

7. The final decision of the Circuit court upon the petition for 4 
mandamus, to compel a judge of the County court to seal a 
bill of exceptions, may well be reviewed in this court upon a 
writ of error. 


Error to the Circuit court of Wilcox county. 
This was a petition to the Circuit court, by the plain- 
tiff in error: it showed that at January term of the 
County court, held in and for said county, in the year 








48 REPORTS Of CASES IN 





Etheridge vs. Hall. 








one thousand eight hundred and twenty-six, before the 
honorable Joseph A. Hall, judge of said court, an ap- 
peal from a justice’s court, wherein the sum claimed 
dié@ not exceed twenty dollars, came to be tried, in 
which the petitioner was plaintiff, and one Jonathan 
Kennedy defendant, in which said judge dismissed the 
appeal, and gave judgment against the petitioner, after 
hearing the testimony therein: That on the trial of the 
case, petitioner excepted to the decision, which exceptions 
were disallowed by the judge. Petitioner, during the 
said term of said court, drew up and tendered to said 
judge, a bill containing said exceptions so taken and 
overruled, as aforesaid, (which accompanied the peti- 
tion,)—which said bill of exceptions contained the facts 
of the case, truly and-correctly set forth, and were before 
the expiration of the term, presented to said judge, with 
a request ‘that he would sign and sealthe same. To 
which request, said judge answered, that he was too 
much fatigued to examine the bill, but that after the ex- 
piration of the term, he would examine said bill, and 
sign and sezl the same. The petition further stated, : 
that after the judge had retained the bill in his posses- 
sion more than three months, he refused to sign and seal 
it,—in consequence of which refusal, petitioner was pre- 
vented from removing said cause by writ of error, into 
any of the Superior courts of the State, and also would 
not only be subjected to the loss of his demand, but to 
the payment of a heavy bill of costs. Petition therefore 
prayed for a mandamus, or a rule to shew cause why a 
writ should not issue, returnable to the next term of the 
court, directed to said Joseph A. Hall, commanding him 
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either to sign and seal said bill of exceptions, or to sig- 





nify his reasons for not so doing, &c. 

The petition was verified by the oath of the petitioner. 

Upon hearing the petition, a rule issued directing Jo- 
seph A. Hall, judge of the County court of Wilcox coun- 
ty, to shew cause Why a mandamus should not be awar- 
ded, to compel him to sign and seal the bill of exceptions 
as above set forth, KC. 

And at the same term, the defendant in the rule moved 
the court, that the proceedings upon the said rule be 
quashed upon the following grounds: 

1. That it was a case that the defendant could not be 
called to answer before the Circuit court, and of which 
said court had no cognizance ; 

2. That the plaintiff had no authority to compel the 
defendant to sign a bill of exceptions, as the defendant 
must be the judge of the correctness of such exceptions ; 

3. If defendant was answerable for refusing to sign 
the exceptions complained of—he was answerable in a 
different way, and before another tribunal ; 

4. That if said plaintiff was aggrieved by the act 
complained of, the law had provided another way by 
which the plaintiff could have brought his case upon 
his exceptions before the court. 7 

At the same time, the plaintiff moved the court for an 
attachment against the said Joseph A. Hall, inasmuch as 
the said Hall had been guilty of a contempt of court, in 
making no return to the rule to shew cause-against him 
in said cause, and to compel said Hall to make a return 
to said rule, which last mentioned motion was over- 


ipen the rule were quashed, 
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whereupon the plaintiff sued out a writ of error to this 
court: It was assigned in error— 

1. That the court below erred in overruling the mo- 
tion of the plaintiff in error for a rule against the de- 
fendant, to shew cause why an attachment should not 
issue for contempt in refusing to make a return to the 
mandamus. 

2. That the court erred in quashing the proceedings. 


Porter, for the plaintiff in error. 
J. B. Clarke, contra. 


Porter, for the plaintiff, urged— 

First—That the remedy given by statute (Aikin’s Di- 
gest, page 254, section 5,)is not exclusive ; even if refer- 
able by construction, to cases of error from the County 
to Circuit courts—-That statute uses the term, “the Su- 
preme court” may receive satisfactory evidence of the 
exception. Now this evidence must be produced during 
the term when the exception is prayed, or this statute 
will furnish no remedy—Perkins vs Harper, (2 Stew. 
477.) Cases may occur, where this could not be effec- 
ted, and this by the default or conduct of the judge him- 
self, as was the case here: and surely the party would 
be entitled to some remedy—otherwise the right of a 
writ of error, from the County to the Circuit court is 
unavailing :—This remedy I contend is mandamus—(4 
Stew. & Por. 156;) 2 Caine’s cases, 118; 1 Caine’s 511; 
6 Johns. R. 279; 2 Caine’s, 373; 5 Comyn, 31, 32, 37, 
38, note 9; 4 Ham. 353. 

Second—The Circuit court had no power to hear the 
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motion to quash, without a return—12 Petersdorff, 511 ; 
3 Barn. and Ald. 220; 5 'T. R. 74,.75; Stra. 1139. Nor 
even then without notice—l Wils. 30; 12 Petersdorff, 
512. 

Third—The motion to quash, if to be viewed as a re- 
turn, showed no reasons against the rule. The return 
should deny the facts, or controvert the particular claim 
—10 Wendell, 25. 

It is no answer to an application for a mandamus, 
that there is aremedy in equity—3 T. R. 646; 5 Comyn, 
47; ibid, 54, 55. 


GOLDTHWAITE, J.—If the motion to quash the pro- 
ceedings, is to be considered in any other aspect than as 
an answer to the rule to shew cause, the course pursued 
would be considered as most irregular; but this we pre- 
sume was the view taken of it by the court below, and 
such we think was the proper consideration to be given 
it. 

The County court, as an inferior tribunal, is unques- 
tionably subject in all its acts to the direct supervision 
and control of the Circuit court, which to it is a superior 
and appellate tribunal; and independent of any other 
legislation, than that which establishes this relation, it 
might be asserted that the power existed in the latter, to 
compel, the former to perform all the acts, by reason of 
which, such appellate jurisdiction would be rendered ef- 
fectual; but the direct legislation on this subject divests it 
of all manner of doubt. 

By the tenth section of the act of eighteen hundred 
and seven, (Digest, 243, s. 19.) the territorial judges, and 








2 REPORTS OF CASES IN 


Etheridge vs. Hall. 





every one of them, are invested with power and author- 
ity, asoften as there may be occasion, to issue forth writs 
of error, certiorari, and habeas corpus, and all other reme 
dial and other writs and process, returnable to either of 
the Circuit courts, and which are grantable by the said 
judges, by virtue of their offices. The third section of 
the act of eighteen hundred and nineteen, (Dig. 245, s. 
23,) transfers the jurisdiction of the territorial judges to 
the Circuit courts, in all cases except otherwise directed 
by that or some other act; or where such jurisdiction 
may be inconsistent or repugnant with the present form 
of government. Under these acts, it is clear that the 
Circuit court has the power to issue the writ of man 
damus, unless it can be shewn that it is not a remedial 
writ, or that it is repugnant to the present form of gov- 
ernment. The latter has not been attempted, and to 


‘show the former, a slight examination of principle and 


authority will suffice. 

The sixth section of the act of eighteen hundred and 
fourteen, (Dig. 254, s. 5,) gives the right to either party, 
in a civil case, to have his bill of exceptions signed and 
sealed. If refused, it is a denial of justice; and although 
a penalty is inflicted on the judge refusing to certify a 
bill of exceptions, which truly states the facts, the party 
as to the particular case is without remedy, unless some 
court can interfere and compel the judge to perform, what 
the statute has declared to be his duty. Every suitor 
has the right to have his suit decided by the appellate 
courts, on all the questions which can arise in the course 
of it, and he cannot be denied this, and turned for relief 
to an action against the judge who has deprived him of 
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it. If an inferior court will not render judgment on a 
verdict, it can be compelled to doso by mandamus—Brock 
vs Evans, et. ux. (Strange, 113;) Rex vs Tod, (Strange, 
530 ;:) and there seems to be no distinction, in principle, 
between such a case, and the refusal to sign a bill of 
exceptions. But the cases are numerous to shew the 
very matter in question—People vs Judges of West Ches- 
ter, (2 John. cases, 118:) People vs Judges of Washing- 
ton, (1 Caine’s, 511;) Sykes vs Ransom, (6 John. 279.) 
This court also, in the case of the State vs the Commis- 
sioners of Roads of Talladega county, (5 Porter, 412,) 
recognized, as well settled, the principle, that a man- 
damus would lie to enforce a legal right. Weconsider it 
as clear, that the Circuit court has jurisdiction in such a 
‘ase, as this to award a mandamus. 

The objections to the issuing of this writ, assumed by 
the second and third reasons of the defendant are not 
well founded, and cannot be sustained. It does not fol- 
low, because the law has constituted the defendant the 
judge of the correctness of the facts, stated in a bill of 
exceptions, that he will be permitted to reject’ one, which 
properly presents the case. If the defendant had by his 
return or answer to the rule, given the court to under- 
stand that the bill of exceptions tendered, did not pre- 
sent the facts truly, or that the exceptions had not been 
taken at the proper time, or in a regular manner, the 
case would have assumed a Very different aspect; and 
under such circumstances it would have been right to re- 
fuse the mandamus—Mauchum vs Austin, (5 Day, 233 ;) 
the People vs. Judges of West Chester. (2 John. cases, 
118:) Middlebury vs Collins, (9 John. 345.) Neither is 
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it any answer to the rule, that the defendant is answer- 
able in another way, by indictment or impeachment ; 
because a conviction or removal from office of the defen- 
dant, will not restore the plaintiff to the right which the 
law accords to him. The general rule, that this writ 
will not be allowed when the party has another reme- 

“dy, must be understood to relate to a specific remedy, 
which will place the party in the same situation as he 
was before the act complained of—Rexvs Archbishop of 
Canterbury, (15 East. 117;) King vs Justices of Kent, 
(14 East. 261;) King vs Bishop of Chester, (1 Term. R. 
396 ;) People vs Mayor, &c. of New York, (10 Wendell, 
393 ;) Hull vs Sup. of Oneida, (19 John. 259.) 

But it is insisted that the plaintiff, under the third sec- 
tion of the act of eighteen hundred and twenty-six, 
(Dig. 254, s. 5,) had a specific mode pointed out, by which 
he was enabled to place himself in the same condition 
as if the bill of exceptions had been signed and sealed. 
This, if so, presents a sufficient reason why the manda- 
mus should have been refused; but an examination of 
this section will show, that this could not be the case. 
It provides “ that in all cases in which the judge of an in- 
ferior court shall fail or refuse to certify any exception 
taken on the trial of any cause, it shall be lawful, for 
the Supreme court to receive such evidence of the excep- 
tion as may be satisfactory to it, and to try the cause in 
the same manner as if the exception had been certified 
by the judge who tried the said cause.” Previous decis- 
ions of this court have settled the practice, under this sta- 
tute, and that it is necessary to prove the exceptions in 
term time, after notice given to the opposite party—Tom- 
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beckbee Bank vs Malone, (1 Stewart, 269;) Perkins vs 
Harper, (2 Stewart, 477.) In this case, the plaintiff 
could not proceed under this statute, because the court 
had adjourned before he was informed his bill of excep- 
tions would not be signed, and according to the case 
presented in the petition, the judge had promised to sign 
it after the adjournment. 

We do not wish to be considered as expressing the 
opinion, that the practice of signing bills of exceptions, 
after the termination of the court, is proper; but cases 
may exist in which it is necessary to pursue this course, 
as it is not unfrequent, that sufficient time is not allowed 
to enable a judge to examine them during the term; or 
counsel may be then too much engaged to prepare them: 
but it never should be done when resisted by the oppo- 
site party at the time the exceptions are taken. In this 
case, We are informed by the petition that the delay was 
caused by the request of the judge, and under an assu- 
rance that it should be signed after the adjournment of 
the court—and to allow him now to refuse without suf- 
ficient cause, would deprive the plaintiff of a right, se- 
cured to him by law. 

It is, however, insisted, that the decision of the Cir- 
cuit court, if erroneous, cannot be reversed in this court, 
asthe granting or refusing the writ of mandamus is al- 
ways within the discretion of the court. Whenever a 
suiter is entitled to a right which is withheld from him 
by the decision of acourt, it can scarcely be said to bea 
mere matter of discretion; which is understood to be the 
action of the court on such matters as are not demanda- 
ble of right, but are accorded to parties to advance the 
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justice of the case. The right of the plaintiff to the 
writ of mandamus is of the same nature as that, which 
he had to his bill of exceptions; and its denial, without 
cause, would be equally an infraction of the law. itis 
said by chancellor Walworth, in the case of ex parte Ne- 
gus, (10 Wend. 34,) that a writ of error will not lie on 
the denial of a mandamus or prohibition, and that it is 
only by virtue of a statute, that the judgment rendered 
on such writs can be removed, for error, in the English 
courts; and that it is yet an open question in these courts, 
whether the same rule does not prevail as to writs of 
habeas corpus. in New York, it has been held that a 
writ of error will lie on the refusal to grant a writ of 
habeas corpus—Y ates vs the People, (6 John. 402.) What- 
ever may be the rule adopted by the English courts on 
this subject, we feel warranted, by the decision last ci- 
ted,in deciding, that there isno reasonable distinction ex- 
isting between the judgment of the court, refusing to 
grant, a writ, and the one rendered on it; for the rights 
of the citizen may be as much prejudiced by a refusal 
to render him the means of attaining justice, as by an 
incorrect judgment. In the case of the State vs Commis- 
sioners of Talladega, (3 Porter, 416,) there was a denial 
of a mandamus, and the judgment was removed to this 
court by writ of error, but the question Was not made, 
whether the writ was properly issued. If the judgment 
of the Circuit court is to be considered as final on the 





subject matter of the petition, there can be no doubt o! 
the authority of this court to revise its determination,—and 
We can arrive at no other conclusion. We are daily in 


the practice of reviving judgments rendered en motions 
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to quash ordinary writs and attachments, which are cer- 
tainly not more final in their character, than is the one 
We are now considering. We conclude, then, that the 
judgment rendered in this case is such a final judgment 
as gives this court jurisdiction on a writ of error, and 
from what we have before said, it follows that it must 
be reversed; and the case is remanded, with directions to 
the Circuit court to proceed. in the cause, and issue the 
writ prayed for, unless sufficient cause be shewn by the 
defendant against it. 
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CUNDIFF VS.ORMS. 


1. The act of Congress, granting pre-emption rights to settlers 
on the public lands, approved twenty- -ninth May, cighteen hun- 
dred and thirty, declares that all assignments and transfers of 
the right of pre-emption under it, given prior to the issuance of 
patents, shall be null and void :—therefore, an agreement 
made by a grantee previous to procuring his patent, to convey 
a part of the lands acquired by such patent to a co settler be- 
ing void, cannot be received as evidence against the patentee, 
in an action to try titles brought by the patentee against such 
co-settler, to recover the part of lands granted, occupied by him. 


2. But if the agreement had been posterior in date to the supple- 
mentary act of eighteen hundred and thirty-two, whieh repeal- 
ed the inhibition of the right to make transfers and assign- 
ments, the case might be different. 


3. Parol evidence is admissible to prove the lines as well as the 
part of the land occupied by a defendant, and a plat of the 
land may be used by the witness either to refresh his memory 
—or as a memorandum if made by himself—or to make his 
testimony more intelligible to the jury. 


4. A surveyor may not only prove his survey, but give parol evi- 
dence explanatory of it. 


Error to the Circuit court of Jackson county. 

This was an action of trespass to try titles, instituted 
by Orms against Cundiff, in the Circuit court of Jackson 
county. ‘The plea was, not guilty; and under it, a ver- 
dict was rendered in favor of the defendant. Pending 
the. trial of the cause, the defendant filed his bill of ex- 
ceptions, which stated, that plaintiff read to the jury 
without objection, certain two patents conveying to him 
and to his heirs, in consideration that full payment had 











* 
THE SUPREME COURT OF AGABAMA. 59 





Cundiff vs. Orms. 





been made by him according to the provisions of the act 
of the Congress of the United States, the west half of 
the north west quarter of section eight, township four, 
range five, east, containing seventy-nine acres and eighty- 
two hundredths of an acre; and theeast half of the 
north east quarter of section seven, township four, range 
five, east, containing seventy-nine acres and eighty-seven 
hundredths of an acre—all in the district of lands sub- 
ject to sale at Huntsville, Alabama, and according to the 
official plat of the survey of the said lands returned to 
the general land office of the surveyor general—together 
With all the rights, privileges, immunities and appurte- 
nances, of whatsoever nature thereunto belonging. - 
Plaintiff also proved a demand of the premises before 
suit brought, and then offered to read to the jury a sur- 
vey of the lands claimed in the declaration, made by the 
county surveyor, proven by him; andalso offered parol 
proof by said surveyor of the facts contained in said 
survey, which was objected to by defendant, and the ob- 
jection overruled, and the evidence went to the jury. 
The defendant then offered to prove, that in eighteen 
hundred and twenty-nine, he, as well as plaintiff, lived 
upon and cultivated the tracts of land claimed in. the 
declaration—that after the passage of the law allowing 
pre-emption rights to public lands, and before the entry 
of the plaintiff, under it, in the land office at Huntsville, 
plaintiff and defendant made a parol contract, by which 
it was agreed between them, that defendant should re- 


linqush to plaintiff his said pre-emption right, and let 


him enter it in his own name, and after such entry, 


u 


plaintiff was to let defendant have forty acres. off the 
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two tracts, in consideration of such relinquishment by 
him. Also in connection with this, a deed of compro- 
mise between the parties after the entry, but before the 
issuance of said patents, to the following effect, to wit, 


‘—That Orms was to give to Cundiff thirty-five acres of 


land, on the west half of the north west quarter of sec- 
tion eight, township four, range five, east, and the same 
on the east half of the north east quarter of section se- 
ven; the lines to be run in such manner as to include 
Cundiff ’s houses on one side, and also his improvements 
—Cundiff was to give Orms the same quantity of land 
on the other side of the boundary line—that three of the 
neighbors should run the lines between them, by whose 
determination they were to abide, and Orms was to ex- 
ecute a lease to Cundiff, for ninety-nine years, of his part 
of the land, as soon as the lines were run. This deed 
Was signed and sealed on the twentieth day of April, 
eighteen hundred and thirty-one. 

To this evidence, the plaintiff objecting, the objection 
was sustained and the evidence rejected,—_to which decis- 
ion of the court, the defendant excepted, &c. 

And at the present term of this court, the plaintiff as- 
signed the following errors: 

1. The court erred in receiving the testimony objected 
to. . 
2. The court erred in rejecting the testimony offered. 


Robinson, for plaintiff in error. 
Hopkins & Parsons, contra. 
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COLLIER, C. J~In respect to the rejection of the 
agreement between the parties, it was determined, when 
this case was here two years ago, that such an agree- 
ment was opposed to the letter as well as the spirit of 
the act of Congress under which the entry. of the lands 


was made. ‘That act having declared “that all assign- 
ments and transfers of the right of pre-emption given 
prior to the issuance of the patents, shall be null and 


void ;” no interest vested or was confirmed in the land 


- 


by force of the agreement. Had the agreement been 
posterior in date, to the supplementary act of eighteen 
hundred and thirty-two, whieh repealed the inhibition 
of the right to make transfers and assignments, the case 
might have been different. ‘ToS. P. McElyea vs Hayter, 
(2 Porter R. 148.) 

There certainly was no legal objection to the admis- 
sion of the evidence of a survey, as proved by the sur- 
veyor, or of his parol evidence explanatory ofit. Parol 
testimony was admissible to prove the lines, as well as 
the part of the land occupied by the plaintiff in error: 
and if in giving evidence of these facts, it was desirable 
to make his testimony more intelligible to the jury, it 
was clearly permissible to use a plat of the land for that 
purpose, as well as to refresh his memory by reference 
to it, aS a memorandum made by himself. 

There is no errorin the matters assigned, and the 
judgment is therefore affirmed. 
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CLICK VS M AFER. 


1. Under the statute of eighteen hundred and eleven, (Aik. Dig. 
283, s. 137,) every writing which is the foundation of an ac- 
tion, is evidence of the debt or duty for which it was given, 
and the writing is also prima facie evidence of consideration 
until that fact is disputed by the pleadings, or contradicted by 
proof. ‘Therefore, 


2. Noconsideration, in such action, need be averred in the decla- 
ration, or proved on the trial of the case. 


3. A promise to be binding under the statute of frauds must not 
only be in writing, but like every other promise, must be sus- 
tained by a consideration. The statute of eighteen hundred 
and eleven does not interfere with this principle,—the only 
effect of it is to make the writing evidence of the considera- 
tion, until such consideration be put in issue by the pleadings, 
or contradicted by proof. 


4, Where one executes his note in writing, promising thereby to 
pay asum of money, for that amount due the payee by R 
T, the language employed clearly indicates that the credit of 
the drawer was substituted for that of 7 and that a demand 
against the latter to that amount was extinguished—which 
consideration relieves the promise from the mfluence of the 
statute of frauds. 


Error to the Circuit court of Talladega county. 

Assumpsit on note. The plaintiff below, declared 
against defendant, ‘or that on the tenth day of February 
previous, in the county aforesaid, said defendant made 


his promissory note in writing, bearing date the day and 
year last aforesaid, and thereby then and there promised 
to pay, one day after the date of said promissory note, 
to the order of said plaintiff, a certain sum mentioned, 
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for that amount due him by Richard Tarrant, which 
amount said defendant then and there, and thereby as- 
sumed to pay unto the said plaintiff for the said Tar- 
rant, and then and there delivered said promissory note, 
his own proper name and hand writing thereunto sign- 
ed, to said plaintiff: by means whereof, and by force of 
the statute in such case made and provided, the said de- 
fendant became liable to pay the said plaintiff the said 
sum of money in the said promissory note mentioned, 
according to the tenor and effect thereof, and being so 
liable, said defendant, in consideration thereof, after- 
wards, on the same day and year, in the county afore- 
said, undertook, and faithfully promised said plaintiff to 
pay him the said sum of money in the said promissory 
note specified, according to the tenor and effect thereof. 
Yet the said defendant, to pay the said plaintiff the said 
sum of money in the declaration mentioned, or any part 
thereof, to the plaintiff, although often requested, had 
refused, and continued to refuse. 

To this declaration there was a demurrer, which be- 
ing overruled, defendant had leave to plead over, who 
filed forthwith, the four following pleas: 

1. Non assumpsit. 

2. The statute of frauds. 

3. No consideration. 

4. Failure of consideration. 

To these several pleas, there were replications and is- 
sues to the country, and a verdict for the plaintiff. 

The bill of exceptions stated, that after plaintiff had 
proved his note, defendant asked the court to instruct the 
jury, that in the absence of any other evidence than the 
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note, they ought to find for the defendant, which the 
court refused, but charged that on the evidence, the plain- 
tiff was entitled to recover: to which defendant excep- 
ted, &c. 
~ Plaintiff in error, at the present term, submitted — 
1. That the court below erred in overruling the de- 
murrer to the declaration ; 
2. In refusing to charge the jury as requested, and in 
the charge given to the jury as set forth in the bill. 


Peck, for the plaintiff in error. 
Brown, contra. 


ORMOND, J.—TWwo questions arise in this case — 

Ist. Is this the case of a promise to pay the debt of 
another, within the statute of frauds? 

2d. Was it the duty of the plaintiff below to have 


averred and proved the consideration of the promise, to 


entitle him to a recovery ? 

That the promise made in this case, was the promise 
to pay the debt of | another, cannot be questioned. If it 
were the purchase by the plaintiff in error, of the de- 
fendant in error, of a debt of Tarrant, it is not easily 
conceived why there should have been any necessity for 
the introduction of 'Tarrant’s name into the contract; 
nor is the other supposition made by the counsel for the 
defendant in error, that the creation of the debt from 
Tarrant té the defendant in error, and the promise by 
the plaintiff to pay the debt, were simultaneous acts, 
more plausible. ‘The language evidently imports a past 
consideration on the part of Tarrant, which would 





. 











TINE SUPREME COURT OF ALABAMA. 65 





Click rs. McAfee. 





bring the cas> within the influence of the ctatute of 
frauds. 

If the language of the promise were at all coubtful, 
the averment in the declaration sets the metter ct rect; 
as it is there alleged that “the defendant then and there 
promised to pay the said sum of money, for the said 
Tarrant.” 

But although the promise is within the ctetute of 
frauds, it is well settied, in this State, that undcr our sta- 
tute passed in cizthtcen hundred and ited raaking 
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COLLIER, C. J.—The note in this case, not only does 
not show a want of consideration, but discloses a suffi- 
cient consideration on its face. It contains a promise to 
pay to the defendant inerror, “six hundred and forty- 
seven 75-100 dollars, for this amount due him by Rich- 
ard Tarrant.” True, this is an undertaking to pay the 
debt of Tarrant, but the language employed clearly in- 
dicates that the credit of the plaintiff was substituted 
for that of Tarrant, and that the demand against the lat- 
ter, to that amount, Was extinguished. This view, apart 
from what Judge Ormond has stated, (which is entirely 
satisfactory,) would relieve the case from the influence 
of the statute of frauds. 
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MORRISON et UX VS. WRIGHT. 


1. Process in the hands of the sheriff becomes inoperative by a 
supersedeas, and all subsequent proceedings under such pro- 
cess are void. An act, therefore, done by virtue of such su- 

‘ perseded process after notice of the snpersedeas, will consti- 
tute the sheriff a trespasser. Aliter, where he does not receive 
notice. 


2. And such notice must be actual, not constructive—therefore, 
placing the supersedeas in the hands of a deputy, will not be 
such notice to the sheriff, asthe law requires. 


3. But although the sheriff may justify for an uct done by virtue 
of process in his hands, notwithstanding the same _ has been, 
without the knowledge of the sheriff, superseded, yet no third 
person, accompanying the sheriff, can be protected,—such third 
person, being a volunteer, acts at his peril. 


4, It is the duty of the court below, on motion, to reject evidence 
offered, which is not material to the issue. But if the court 
be asked to reject evidence for a cause to which the evidence 
is not obnoxious, the court may conclude that all other objec- 
tions to it are waived; and— 


5. It is not the duty of the court to shape or re-model the propo- 
sitions of counsel, but to respond to them as they are made, 
and either accept or reject them. 


This was an action of trespass, assault and battery, 
—commenced in the Circuit court of Benton county, by 
Morrison and wife, against Wright. The defendant 
pleaded “the general issue, with permission to give spe- 
cial matter in evidence ;” and upon the issue thus raised, 
a verdict was rendered for the defendant. 
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of, occurred 02 premiscs wiicre the p'a:t ishad ead, 


ly resided:—that defendant had institutcd proceedings 
of unlawful detainer azainst plaintiffs, 
ly obtained a verdict and judsmentin the cause. It ap- 
peared in cvidence, that after the cxpiration of twenty 
days from the rendition of judyment in the unlawful de- 
tainer, and before the service of any supersedeas on the 
justice, he issued a writ of possession, which was cxecu- 
ted by the sheriff onthe same day, by putting cut Nor- 
rison’s family an’ sehen rrisom himself keing away, 
and putting Wright into pascession. This took place 
soms time between mid-day and sun-down. It apres 
ed that after this had taken place, some of the goods 
had been again brought within the inclosure and a put 
into the crib—That after nizht, when Wright rcturned 
to the place, he commenced removing the goods out of 
the crib, when the alleged trespass Was committed ; 
which the evidence shewed ha ne taken place by the wife 
of Morrisoa throwing a board at Wright, which he threw 
back and struck her. On the ¢ wl rthe Writ of posses- 
sion was placed in the hands of the sheriff, and wes cx- 
ecuted, writs of certiorari anc cima issued from 
the Circuit court, and were placcd in the hangs of the 
deputy sheriif, ~ at oon tine of the day precisely 
did not appear, further than that it asin the fore part 
of the day... It anpea ted: that weighs had come to Jack- 


sonville, the place of holding couit, curly in tle werning, 


with tae wr.tof po33ess.02, aad the sheriff making some 
objection to going immediately, on account of business, 


and had previous- 
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cnew that pro- 
ess Was out, superseding the writ he was then execu- 
ting, ‘ Was arena but that iy defendant, Wright, 
did not know that a supersedeas had issued, he would 
not be a trespasser. 
The plaintiffs 
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Was cognizant oO sad surersedecs having 
ssued. The witacss. on his cross cXaniination, proved 
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an offer towards a compromise —but the court overruled 
the objection, and the evideice went to the jury. 

The plaintiffs in error assigned as follows: 

1. The court be!ow erred, in refusing to give the in- 
structions asked for in the bill of exceptions; 

2. The court below erred, in permitting the evidence 
to go to the jury, which was objected to, as specified and 
set forth in the bill of exceptions. 





W. K. Baylor, for plaintiff in error. 


ORMOND, J.—The first charge moved for by the plain- 
tiffsin error, presents the question, whether the sheriff 
can be held atrespasser for executing process which has 
come to his hands from a court having jurisdiction of 
the subject matter,—the process, without his knowledge, 
having been superseded by the fiat of a judge. 

The sheriff is bound, by law, to execute all process 
directed to him by a competent tribunal, and by neces- 
sary consequence, may justify uncer it. “It would be a 
strange anomaly, if the law should exact from him im- 
plicit obedience to its mandates, and withhold from him 
the mantle of its preteetion, when in the discharge of 
his duty. It is true, that the yrocess in his hands 
became inoperative the moment it Was sup? ‘s: ded by the 
performance of the conditions imposed by the fiat of the 
judge, and all proceedings winder it, afterwards, were 
void. But it by no means follows, that the sheriff was 
a trespasser ; any act of his, under. or by virtue of the 
process, after notice of the supersedeas, Would constitute 
him a trespasser; but the notice, to have this effect, must 
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be actual, not. constructive notice,—and the placing in 
the hands of his deputy, the writ, superseding the for- 
mer process, Will! not, of itself, be such notice as the law 
requires. 

The authorities referred to by the counsel for the 
plaintiffs in error, show, very conclusively. that the she- 
riff is bound civililer, for the acts of his deputy, acting 
under, or by color of legal process; but this does not 
tend to establish the propos:tion, that notice to the de- 
puty would, constructively, convert an act done by bis 
principal, by virtue of the mandate of a writ, into a 
trespass. 

This justification, afforded to the sheriff from necessi- 
ty, and in consequence of the duty cast on him by law, 
will not avail the defendant, Wright,—who can be con- 
sidered in no other light than that of a mere volunteer, 
and who. acted at his peril. The charge of the court, 
therefore, “that if defendant Wright did not know that 
the supersedeas had been issued, he would not be a tres- 
passer”—cannot be sustained. 

The record states, that the plaintiffs offered in evidence 
certain declarations of the defendant, with the view of 
fixing on the defendant a knowledge that the superse- 
deas had issued; and on the cross-examination, the defen- 
dant’s counsel asked the witness to detail a part of the 
same conversation, to prove an offer by the defendant to 
the plaintiffs of a sum of money, to yield the possession 
to him, of the premises in controversy. ‘This was ob- 
jected to by the counsel for the plaintiffs, on the ground, 
that it was a proposition tending to a compromise. In 
any view in which the part of the testimony objected to, 
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can be considered, it was immieterial to the issue, and if 
it had any influence on the minds.of the jury, it was 
Oaly calculated to lead them astray. If the motion to 
the court had been to reject it, because it was immateri- 
al, it would have been error in the court to have refused 
it: but when the court were asked to reject it for a 
cause to’: which it was not obnoxious, the court had a 
right to conclude, that all other objections to it were 


Waived. itis not the.duty of the court to shape or re- 
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mode! the proposition: OF counsa!, OVE to respond to them 


as they are made, ail cithcr accept, or reject them. 


7 


The jadginent of the court below must be remerngs, 
and the causs remanded for a triai, in conformity with 
this opinion. 


COLLIER, C. J.—I cxpress no opinion upon the ques- 
tion, whether, if the sheriff (having no noticc of the su- 


persedens) was justified in the cxecution of the process, 
the defendant was annus in receiving the possession cat 
his hands. I concur in the judgment of the court, upon 


the ground, that if tac eho was advised of a compli- 
ance by Morrison, With tho tcrms on-which the certiorari 
Was atwarded. the execution of the writ of restitution 


was udauthoriztad, and could vest no intorest in the de 


feadant, so as to justify or cxtenuate the trespass «with 
which he is aieie The charge of the circuit judze 
to the jury, isevidently given won the supposition. that 


the reverse, is the law-—and in my opinion cannot be 
sustained. 











THE SUPREME COURT OF ALABAMA. 73 





Adams vs. McMillan, Ex’or, &c. 





ADAMS VS M’MILLAN, €X’OF, &c. 


1. A writing, whatever its particular form, will be a sufficient 
» memorandum or note in writing, as required by the statute of 
frauds,—provided it contains the essential terms of the con- 
tract, expressed with such certainty, that they may be under- 
stood from the instrument itself, or from some other writing to 
which it refers,—without recourse to parol proof; and be sign- 
ed by the party to be charged. 


2. An auctioneer, is the arent of the purchaser, of cither lands 
or goods, at auctic n, to sign a contract fc or him, as the high est 
bidder : and his w riting the name of the purchaser on the 
memorandum of sale, immediate! y on receiving the bid, and 
knocking down the hammer,—is a sufficient si cning of the 


contract, within the statute of frauds. 


3. If the memorandum of the sales of Jands, be in fact, signed 
by the purchaser, or by his agent, the auctioneer, In any “part 
of it,—it will be a sufficient signing within the statute of 
frauds: But where the memorandum of such sales, is not 
signed by the auctioneer, or his clerk, or by the vendor or 
vendee,—it can have no influence to take a case without-the 


statute of frauds. 


4, The amount of the purchase moncy, is an important part of 
every contract, for the sa'e of lands; and should be disclosed 
1 


jn every writing, which is re-ied on to take a case without the 
influence of the statute of frauds ls 


5. Therefore, a letter written by the purchaser, subsequent to a 
sale of lands by auction, and addressed to the vendor, will not 
take the case out of the statute of frauds ;—the letter only 
containing a statement of the c ontract, for the purchase of the 
lands, but exhibiting no particu!ar of the price to have been 
given ; nor referring to any ether writing which did so. 


6. Nor would the reference, in the letter, to certain notes, tender- 
ed by the vendee to the vendor in payment of the land,—which 
notes were not before the court,—alter the principle. 


7 P. 10 
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7. The imperfect m-morandium of the sale, by an auctionecr, of 
rea! estate, and a lett_r addressed by the vendee to the vender, 
caanot be so united and considered together, as to take such 
sa'e out of the prodibition of te statute of frauds,—there being 
no direet reference in te one, to the other, so as, in effect, to 
rouder them one, without the aid of parol proof. 


8. A vendor of lands, upon a breach of contract on the part of 
the vendee, is eutit'ed to recover sucht damages, as he has sus- 
tained by the violation of the contract of sale; and the differ- 
enc2 between the price at whieh the land is first bid off, and 
the pric2 for whic’) it'so'd, at a subsequent and second sale, 
‘affords a good criterion of damages. 


9. Such difference of price wou'd not in such case be binding up- 
on tie jury, but would b2 proper te*timony to be received as a 
medium of comiig toa correct vonc!usion as to the amount of 
damages sustaincd. 


10. To authorise such a rule, however, the second sale should ap- 
pear to have been conducted with fairness, and that no means 
were resorted to, to impair the value of the estate, in public 
estimation. ; 


11. But where a deelaration does not aver as part of the contract 
of sa'ea condition, that the lands sha'l be re-so'd in case of a 
failure on the part of the vendes, tocomp!y with the terms of 
sale, but simply a'leges the difference: between the two sales, 
aid az a eons2yaenee, of a breae of contract, the liabiity of 
defendant to pay the amount of that difference, and is framed 
on the supposition, that the difference between the two salcs 
is rocoveradl2 as on a contract, aid not as un'iquidated dama- 
ges,—-it was he'd to be bad ow demurrer. But.if obiceted to 
after verdict, mizht be considered as amended, by striking out 
a'l that relates to the re-sa'e, and the a'leged !iabiity cf defen- 
dat, to avoid the objection. 


12. Where no damages are laid in a particn’ar count of the dee- 
laration,—the court will intend the genera’ averment of dam- 
ages at the c!os2.of the com no cdunts toapp'y to it. 


13. Where a plea professes to answer the whole of a declaration, 
and applies to one count only, it will be adjudged bad on de- 
rourrer. 
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14. To subject a vendor to loss, for refusing. to apyreve and re- 

ceive indorsed netes, it must osm net only that the netes 

rere good, but that there was no rcasenable cauce to reicet 
them, and therefore— 


15. Where the dee'aration statcs one of the corditions cf a ecn- 
tract of sale tohave been, that the purchaser was to exccute 
his nctes for the purchase mere, with appreved secuiitics, ard 
the p'ea al egas * that the sceurities of flered by defendant were 
goodaid sufficient to sceure the purchase moncy of said lands” 
—-it was he'd bad on demurrer. The ylea should a'so have 
averred, “that there was no rcasonab!e cause for rejceting 
them.” 


16. An averment in a dee‘aration, that, a vercor has pewer to 
sell, as exceutor, is sufficient, w.thout an allcgaticn that the ti- 
tie of vendor's testatcr is god. 

17. A bill in chancery is net evidence, in another suit, to frove 
any fact contained in it; cr evidence fer any purpece, except 
to prove that such a bi!l was filed. 

18. What might be the effect of a bill in chancery, regulari y 


sworn to, if offered to prove the facis therein con tained, —l 
another suit, between the same parties— Quere. 


This was an action of trespass on the case, a 
in the Circuit court of Dallascounty. The action wa 


\Y A271} 


instituted by McMillan’s executor, to recover from ee 
plaintiff in error, the deficiency in price at the re-sale of 
atract of land, which had been previously sold to the 
plaintiff in crroi 

The declaration, in addition to the common counts, 
contained four special counts. 

The first alleged, that in pursuance of a power vested 
in plaintiff by the last will aud testiinent of James Me- 
Millan, deceased, plaintiff had caused to be put up at 
public auction, a certain plantation, of which the testa- 
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tor died ssized: that the conditions of sale were, that 
the purchaser should execute notes, with two approved 
Sureties, payable in one and two years, possession not 
to be given until the terms of sale were complied with; 
and that in case the purchaser failed to comply with the 
said conditions, the vendor to be at liberty to re-sell the 
said lands, and any deficiency, with all charges, to be 
made good by the vendee. It then averred, that a sale 
had taken place; that defendant was the highest bid- 
der, and was declared the purchaser of the lands. That 
in consideration that defendant, as executor, had per- 
formed and fulfilled all things in said conditions of sale 
specified,—he, defendant, had undertaken to perform 


‘ what devolved upon him as purchaser of the said lands; 


that though plaintiff was ready and willing to make to 
defendant, such titles as the testator died seized of, and 
to deliver possession of said lands, upon defendant’s ex- 
ecuting his notes payable in one and two years, with 
two good and sufficient sureties, yet defendant would 
not make said notes, as aforesaid, with good and sufii- 
cient sureties, but refused, unless’ plaintiff would take 
as sureties to defendant’s notes, certain persons, who 
were not then good and sufficient sureties.— Whereupon, 
the plaintiff, as executor, afterwards, after having given 
notice, again exposed the lands to sale, at auction, when 
they, on such second sale, sold for less than defendant 
had agreed on the first sale to pay therefor; the differ- 
ence between which sales and the costs and charges 
thereof, the defendant became liable to pay, &c. 

The second count alleged similar facts, with the first, 
and contained a general averment of the refusal of the 
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defendant to comply the terms of the sale, and his con- 
sequent liability to pay, as damages, the difference in 
price between the two sales :—But did not aver, that one 
of the conditions of the first sale was the right'to sell, 
at the vendee’s risk. 

The third count was of the same character as the se- 
cond. 

The fourth count, alleged, that plaintiff being empow- 
ered, as executor, to sell the lands of his testator, sold to 
defendant the lands, on a credit of one and two years, 
for which defendant was to execute notes, for the pur- 
chase money, With two approved sureties, before pos- 
session was to be delivered: that thereupon defendant 
promised to fulfil his agreement, in consideration that 
plaintiff had performed what devolved upon him, under 
the contract of sale: that plaintiff had always been 
ready and willing to perform his part of-the contract, 
yet defendant refused to execute the notes, payable in 
One and two years, with two good and approved sure- 
ties for the purchase money, and thereby discharged 
plaintiff from all further performance on his part, &c.— 
No damages were laid in this count. 

To these counts, were added the common counts, for 
goods sold and delivered—-for money lent—for money 
had and received—insimul computassent—and that de- 
fendant had faithfully promised to pay the same,—with 
the usual conclusion. 

To the declaration, defendant filed a demurrer to each 
count separately. 

Defendant also plead the following pleas: 

1. Non assumpsit. 
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2..'Fhe statute of frauds. 

3. That lezal notice was not given by the said execu- 
tor, of the first sale of said lands. . 

4. That legal notice was not given of the second sale 
of said lands, and 

5. That the securitics offered by defendant were good 
and sufficient to secure the purchase money of said 
lands. . 

To the first and second pleas, there Were replications 
and issues taken, and to the third, fourth and fifth pleas, 
demurrers were filed, and joinders in demurrer. 

The demurrers to the several counts of the declara- 
tion were overruled by the court, and the demurrers to 
the third, fourth and fifth pleas of defendant were sus- 
tained ; and a jury being impanneled, to try the issues 
joined on the first and second pleas of defendant, found 
for the plaintiff, and assessed his damages at four thou- 
sand nine hundred and twelve dollars, and sixty cents. 

The bill of. exceptions stated, that on the trial of the 
sase, the plaintiff offered as evidence, the bill of sales of 
she auction of the lands mentioned in the declaration, 
vhich bill of sales was not signed by the auctioneer or 
nis clerk, nor by either the plaintiff or defendant.—to 
prove the terms of the sale, the conditions of the saine, 
and the price at which it was sold. He further offered 
in evidence, a bill in chancery, filed by defendant, Adams, 
for a specific performance of the contract of sale against 
plaintiff, which bill in chancery, with the exhibits, were 
made part of the bill of exceptions, and in which bill 


in chancery, the defendant Adams admitted a purchase 
of the lands by himself, but represented the terms and 
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conditions of the sale of said lands, as “publicly pro- 
Claimed and made known by said plaintiff on the day 
of sale.” - The plaintiff, further to prove the terms and 
conditions of sale, anda sufficient signing by defendant 
to charge him thereby, introduced a letter written by 
defendant to plaintiff, suvsequent to the sale, which let. 
ter was in the words and figures following, viz: 


“* Athens, March 12th, 1836. 
“Mr. Drury McMillan, exccutor of the estate of James 

McMillan, deceased : 

“Dear Sir—My illness prevents my coming to make a 
tender of my notes and securities, in com:pliance with 
the sale of lands which I purchased of the estate of 
James McMillan, deceased, on the eleventh day of Janu- 
ary last—being the highest bidder for the same. Such 
being my situation, 1 make my son, John D. Adams, my 
lawful agent, to make a tender of iny notes and securi- 
ties, and authorise him to take possession of said land. 
The land that I, through my agent, John D. Adams, de- 
mand possession of, is the -land bid off on the above 
mentioned day, being the land lying on the Alabama 
river, occupied by the above named James MeMillan, at 
the time of his death, containing six hundred and forty 
acres, more or less. You will much oblige me by taking 
my notes and securities, which my agent, John D. Ad- 
ams, Will present you, and give him complete possession 
of the land and premises, tozether with the appurtenan- 
ces thereunto belonging. | 

“ Yours, respectfully, 
B. Adams.”: _ 
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All‘ the evidence in relation to the terms and condi- 
tions of sale, and the signing of the defendant or his 
agent being parol, the defendant moved the court to 
charge the jury, that the evidence in the cause was in- 
sufficient to take the same out of the statute of frauds, 
and that there was in fact no legal signing by the defen- 
dant, or any other person, for him, upon which to charge 
him. This charge the court refused to give; to which 
defendant excepted, &c. 

It was in this court assigned in error— 

1. The court below erred in overruling the demurrer 
to each count of the declaration ; 

2. The said court erred in sustaining the demurrer to 
the fifth plea of the defendant in said court; 

3. The said court erred in refusing to give the instrue- 
tions to the jury, for which the defendant in said court 
asked, as the bill of exceptious shews. 


Hopkins §& Parsons, for plaintiff in error. 
J. B. Clarke, contra. 


ORMOND, J.—The principal question arising in this 
case, on the statute of frauds, is one which demands, and 
has received from us, the most attentive consideration. 
Eminent judges, both in England and in this country, 
have lamented that the plain letter of the statute has 
ever- been departed from. It is now, however, settled, 
that a writing, no matter what may be its particular 
form, will be a sufficient memorandum or note in wri- 
ting, as required by the statute; provided it contain the 
essential terms of the contract, expressed with such cer- 


! 
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taiaty, that they may be understoo2 from the instrument 
its2if, or from sone other writing to Which it refers, 
Witnout recourse to paro! proof, and be signed by the par- 
ty to be charged thereby 

In examining this question, we will proceed in the or- 
der in which the case was considered by counsel; and 

Ist. As to the biil of sales of the auctioneer of the 
lands, which was oYered in evidence in the court below, 
as such a memorandum or note in writing, as the sta- 
tute requires. 

There was formerly considerable difference of opin- 
i012, whether auctioa sales of land were within the sta- 
tate of frauds, aad whether the signing of the name of 
tue waccheast, by the au.tioneer, was a sufficient sign- 
ing within the statute. Itis now, however, well set- 
tled, bota in Pps and the United States, that the 
auctioncer is the azeat of tlhe purchaser, e:ther of lands 
or goo13 at auction, to sizaa contract for him as the 
highest bidder; and his writing the name of the pur- 
chas2r 02 the m2morandum of sale, immediately on re- 
ceiving the bid, and kaockinz down the hammer, is a 
sufficicat sigainz of the contract w.thin the statute of 
frau ls—(See 4 Jonas. Ch. Rep. 659;) Cleaus vs Foss, 4 
Greealeaf, 1. 

The bill of exception states, “that the plaintiff offer- 
ee NieE the bill of sales of the auction of the 
lands, in the doclaratioa ment:oned, which bill of sales 
Was nof siguzd-by the a@auelioneer or his clerk, nor by ei- 
ther tie plaintiff or defendan/, to prove the terms of. the 
Sale, as well as Lo prove the coaditioas of the same, and 
rice at Awaich it sold. 


7P. ll 


~~ 
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It is contended by the counsel for the defendant in cr- 
rov, that this court mst understand the c<piessions uscd 
in the biil of exception, to mean that the paper was het 
subscribed at the usual place of signing instruments, but 
that the name of the plaintiff in error may have been 
inserted by the auctioneer, oppos.te the entry of thc 
land, and the price at which it was bid off. If the pa- 
per were in fact signed by the purchaser of the lands, 


_ (the plaintiff in error,) or by his agent, in any part of it, 


it has bcen repeatedly held that it would ke a suflicient 
signing Within the statute; but the bill of exception cx- 
pressly states that it was not signed by either the plain- 
tiff or defendant, the auctioneer or his clerk. The in- 
strument is not set out in the bill of exceptions, and we 
cannot therefore say, whether if it had been signed so 
as to charge the party under the statute of frauds, it 
contained the other qualities which would be necessary 
to make it such a mernorandum or nc¢te in writing, as 
the statute requires. Net teirg signer, it canrct, of it- 
self, have any influence in the decision of the cause. 

We come next to the cxainination of the letter of the 
plaintiff in error, relied on as a memorandum or note in 
writing, of the contract. This letter is signed by the’ 
party intended to be charged, and contains a full and 
complete statement of the whole contract, for the pur- 
chase of the lends at auction, With the excey tion, that 


instea‘l of describing the land by metes and bounds, or 
“by its designation in the land office according to the sur- 
vey of the United States,—it is described as “the land 
lying on the Alabama river, occupied by the above 
named James McMillan, at the time of his death; @n- 
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taining six hundred and forty acres,.more cr less;” and 
is entirely silent as to the price to be given for tke land, 
or the amonnt for which it was bid off. ‘This letter, ad- 
mitting that it contains a sufficient description of the 
land intended to be purchased, is totally deficient, in nct 
Stating the price which was to be given forit. The pur- 
chase money is at Jeast as important a part of the con- 
tract as any other. Perhaps there would be more dan- 
ger of perjury, froin allowing parol proof to be given 
of this, than any other constituent of the contract; yet 
the letter contains no statement of the price of the land, 
nor does it refer to any other writing which does. Pre- 
haps it might be said, that the notes referred to in the let- 
ter, Which had been cxecuted by the plaintiff in crror, 
and his sureties, would show the amount to be given for 
the land. Admitting that to be so, it does not appear 
from the bill of exceptions, that they were offered in ev- 
idence. or relicd on in the court below; and as they 
Were not accepted by the defendant in error, the proba- 
bility is, they were destroyed—at all events, they are not 
now beforve us. 

In Blazden vs Bradbear, (12 Vesey, 469,) Sir Wm. Grant 
says: “In o»vposition to the specific performance prayed 
by this bill, the statute of frauds is insisted on. The plain- 
tiff endeavors to repel that defence by contending in the 
alternative, cithcr that the auctionecr’s receipt is a suffi- 
cient agreement in writing, or thut an agreement in 
Writing is not necessary, as the provisions of the statute 
do not affect sales by auction. The proposition, that the 
auctioacer’s receipt may be a note or memorandum of , 
an agreement within the statute, is not denied; but for 
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that purpose, the receipt muct contain in itscif, or ky re- 
ference to somnething clse, must show whit tle aercc- 
ment is. In this instance, one very meateric! pa ticular, 
the price, Coes net appear on the receipt; fer the cn.ount 
of the depos:t, ualess we krow the proport.on it Lours 
to the price, dces nct show wlat the ;ricis; and th 
receipt coatains no reference to the condit.cns cf the 
sale, to entitle us to look wt thei for terms.” 

So ia this case, the letter cocs nct contain tke fricc to 
be given for ti.c land,—nor cces it rcfcr tocny Cctl.cr wri- 
ting which coes, unicss it Le the notes, Which cre rect 
before us. It is, therefore, net a cuficiernt memcrencrin 
or note in writing, to sctisfy the stutute—Ecé ulso on this 
head, (11 Ecst, 142;) Eryce!] vs Drummond; Clerk vs 
Wright, (1 Atkin’s, 12;) Ros2 vs Cunninghim, (11 Vescy, 
jr. 550;) Parkhurst vs Van Ccurtianct, (1 Jol. Ch. ep. 
273 ;) Coles vs ‘Trecothick, (9 Vesey, £€5;) Wein vs Wil- 
ters, (5 East R. 10;) Morley vs Ercthicy, (3 Ringhim L. 
107.) 

We procced to the examination of the bill in chance- 
ry, filed by the plaintiff ia crror, for a specific rerfer- 
mance of the allezed contract, for the sale and purchese 
of the lands. The bill recites, with greet particulerity, 
all the particulars of the sale, thetime ot which it tock 
place, the description of the land, the price to be given 
for it, and the credit oa which it was sold; und ccmines 


‘ * 
tN beet ae 


©) 


a specific performance. It cocsnet arrecer from tle Lill 
of exceptions, whether the dcfendant answered tle Lill, 
or What disposition wes made of it: this, kLowcver, is 
unimportant, in the viow we take of this part of the 
case. If the billin chancery can ke received in evi- 
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deace, there can be.no coult that it wil! satisfy the de- 
manids of the stitute. Lut we cre of opinion, thata 
bill in chancery is not cvicence in another suit, to nrove 
aay fact coatained in it, or evidence for any. purpose, cx- 


cert to _— the fact, thit such a bill ‘was cee An- 
mere thre t Willa 35 yer We et - > 
ciently, cems thut bills in chanecry were evideace of 


the bie 5 an ; sabrina soap contuincd-—as appears 
from the ca323 rezo:ted in Diler’s Nisi Pr.us,.z35; but 
{2 Md22 M9152 t.me;, they scem td have Le2a considered 
a3 the mere suzzcstioas of counss!, and therefore not év- 
idence of any fact alieged in thein, between the same 
parties in any other su.t. 

In Do3, on the — isc of Cowerman azdinst Syborac, 
(7 Term. R. 1,) a bill in chancery was ofered in evidence, 
td prove a fact trercin allesed; but Lord Kenyoa * rejec- 
ted the ev:deace, 01 the groand tact a bil in chan cry 
VA3 not evidence of any fact therein contained, but was 
td be taken as the suzzestions of counscl.” 

Oa a motioa for a new trial, in the Court cf King’s 
Beach, a distinction wasattcnpted to te taken between 
facts stated by way of inducement in a bil] in equity, 
and sich matter whercon the plaintifi founds his prayer 
for relief, as was thitcase. Cut the court cctermine)], 
that “a bill in chancery is never admitted in cvidence, 
further thaa to shew that such a bil! did cist, and that 
Cortain fats were in issue, in ord:r to let in the answer 
or the depositions.” In the case cf Tay!or v3 Cole, his 
Lordship held the same doctrine; and finally, in the 
Buabary Peerage case, it was Cctermined all the 
jalzes, “that gensrally b.llin chaneeiy can- 
not be rcad in evidence to prove any facts, either alleged 
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or dediel. in such bill; but whether any possible case 
might be put, which would form an exception to such 
general rule, the judges would not undertake to say”— 
(2 Selwyn’s N. P. 68-4.) 

What would be the effect of a bill in chancery, regu- 
aziy sworn to, if offered to prove the facts therein con- 
tained, in another suit between the same parties ;— as 
this bill is not sworn to, it is not necessary now to de- 
cide. 

From this examination, it appears that neither of the 
instruments offered in evidence, show a sufficient coin- 
plianaze with the statute of frauds, to constitute a bind- 
ing contract for the sale of lands, when, as in this case, 
the statute is pleaded. It was, however, contended, that 
althouzh the auctioa sale bill. nor the letter, taken sing- 
ly, might be evidence of a contract for the sale of lands 
under the statute; yet, taken together, they would be 
sufficient. Conceding that to be the fact, it is very clear, 
that unless there is a direct reference in one to the other, 
so as, in effect, to embody in itself the paper referred to; 
without the aid of parol proof to effect such union, they 
cannot be considered together. ‘This, the authorities al- 
‘ready cited, will abundantly show. 

We will now exa nine the pleadingsin the case. The 
four first counts in the declaration are special, and to 
each of them, a demurrer was filed and overruled by 
-the court. The first count, in substance, recites, that the 
executor had power, undcr the will, to sell the lancs of 
his testator,—that he advertised and sold certain lands 
of his testator, on the following conditions: 

Ist. On.a credit of one and two years; 
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21. Payment to be secured by notes, with two ap- 
proved surcties ; 

31. Possession not to be delivered, until the terms of 
the sale were complied with; 

4th. A power of re-sale, if the terms of the sale were 
not complied with. 

The couat then proceels to state, that the plaintiff in 
error becaine the purchaser, at a price named ;--that the 
defendant offered to convey the land, on the execution 
of the notes with surety ;—that the p'aintiff fiied to 
comply, by not teadering good and sufficient security ; 
whereupon, the defendant in error re-sold the land, ata 
less price than the first sale, and c’ain s as damages, for 
the breach of contract, the difference bi tween tke two 
sales. 

The objection urged against this count is, that there 
is no allegation that the title of the vendor’s testator was 
good. We do not consider that tris al'egation was ne- 
cessary. It is averrel, that the defendant had power to 
s2ll as executor: This averment is sufficient. 

It is true, that if the title to the lands be defective, it 
would be a sufficient excuse for the purchaser in refusing 
to complete the purchase; but it is not necessary for the 
executor to go further than to show that he was lawful- 
ly authorised to sell under the will of his testator—(See 
4 Greenleaf’s R.) 

The second and third counts are, in substance, the 
sim2 as the first, omitting the condition of the power to 
re-sell, and breach assigned as in the first count. As 
this count does not allege the power of re-sale, as one.of 
the conditions.of the contract of sale, it becomes neces- 
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sary to enguire wicther the vendor, when the vencce ie- 
fuses to accezt a conveyance and pay the pu.chace mo- 
ney, has, as an incident of the breach of contract, the 
power to re-sell the lands, and charge the vencce tle dif- 
ference between the two sales. 

When the right to re-sell lands, for a failure to comply 
with the contract, is one of the cond.tions of the sale, 
the differcnce Lctweea tle two sales, is tLe n.easure of 
dawages agrecd on by the partes for a failure to Ecr- 
form the contrat, and isin the nature of ctipuleted 
damazges.. Lutil uo such condit.on Le cnicred into, as 
One of the terms cf the sate, the veddor, upon a breach 
of the contract, would certainly be cntitled to recovcr 
such damazes as he had sustained by the violat.on of 
the coniract of sale; and we think the difference bc- 
tween the price ct which the land was first bid off, aud 
the price at-the second sale, would afo-rd a good critcri- 
on of the damages sustained by the vendor; not, Low- 
cver, as binding on the jury, but as ft. aud prorer testi- 
mony to be reccived ly the n as a medium of coming to 
a correct coaclus.on. It would be neccssary, however, 
that the second sale, as well as the first, should be con- 
ducted with fairness, and no nieans be resorted to which 
would impair the value of the land in the cstimation of 
the public. . This has been held to be the law in rela- 
tion to personal property, and we can see no reason why 
it should not be applied tosalesof lands. Jn the case of 
Girard vs Tagzert, (5 Sergeant & Rawle,) a quantity of 
teas were sold at public auction, on a credit; the pur- 
_chaser afterwards refusing to comply with his contract, 
the teas were re-sold at a loss, and this actioa was 
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brought to recover damuzgcs for the breach of the con- 
tract. In the course of his opinion, Chicf Justice Tilgh- 
man says, “ Whea 'Tazsart refused to acceyt the goods, 
the plaintiff night have kept thein without a resale, 
and brought suit for the os but without a re-sale, 
it would have been difficult to ascertain the amount of 
damage. for this purpose, a re-sale has been the usual 
practice, and it was sanctioned by this court, in the case 
of Adams vs Minnich. The jury, however, were told 
that they Were not bound by this mode of eztimation, if 
they could find anot‘ler more agreeable to truth’--(See 
also 5 Johnson's R. $95.) 

It seems to us, that the principle decided in these ca- 
ses, apply with equal force to a sale of lands. In the 
case of the schoo! commissioners vs James G. Aikin, (5 
Porter R.. 169,) this court expressed a stronz opinion to 
the same elfect. In Scton vs Slade, (7 Vesey, jr. 275,) 
Lord Eldon, coinmenting on the effect of a clause of re- 
sale, in the conditions of a sale of real estate, uses this 
language: “'That claise expresses little more than 
would be the legal effect, if that was not inserted.”-— 
(Seo also. 4 Greenleaf, 2.) 

With this exposition of the-law. let us-return to the 
second and third counts. They do not aver, as part of 
the contract of sale, acondition that the lands should be 
re-sold, if the purchaser did not comply with his contract ; 
an‘ yet the counts are both framed on the supposition, that 
the diference bet ween the two sales of the land, is the sum 
to be recoveres Thus, they. both allege the difference 
betwweea .the two sales, and-as a consejuence, of the 
breach of contract, the liability of the defendant to pay 

ra 12 
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the sum of money which constituted the difference be- 
tween the two sales. The damages are laid ijn the 
amount of this difference. 

These couats are bad on demurrer. ‘They are framed 
On the supposition, that the difference between the two 
sales of the land, is recoverable as on a contract, instead 
of unliquidated damages. If the objection were made 
after verdict, the counts might be considered as amende '; 
by stiking out all that relates to the re-sale of the land, 
and tne alleged liability to pay that sum of money; but 
this cannot be done on demurrer. 

The fourth couatis good. It is true, that no damages 
are laid in the co:nt itself, but the court will intend the 
general averment of damage at the close of the com- 
mon counts, to apply to this count. 

It only remains to consider the fifth plea, which was 
demurred to by the plaintiff below. The plea isin 
these words: “ That the securities offered by defendant 
were good and sufficient to secure the purchase money 
of said lands.” ‘The record states that the plea was ta- 
ken, in short, by consent. Construing this consent to 
mean, that these are the averments of the plea, and that 
all matters of form are waived, we still think the plea 
not gool. In the first place, the plea professes to answer 
the whole declaration, and is but an answer to one 
count, but if this difficulty were surmounted, we think 
the plea defective in substance. The contract alleg- 
ed is, that the purchaser (the defendant below) was 
to execute his notes for the purchase money, with two 
approved sureties. Now it might be, that the sureties 
were, in the language of the plea, good and sufficient to 
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secure the purchase money of the lands, and yet the ex- 
ecutor be justified in rejecting them. They might come 
fro a distance, and be unknown to him; or there might 
be a difference of opinion as to their present, or continu- 
ing ability, to mect a demand of thet amount. In a 
word, though solvent, and considered good for the amount 
to be secured, still, they might be such persons, as under 
all the circumstances of the case, a prudent, discreet 
man, ought not to have accepted. 

We are satisfied with the rule, as laid down by Chief 
Justice Savage, in the case of Hicks vs Whitmore, (12 
Wendell, £51,) in a case similar to this. “The notes 
must be such, as the party who isto receive thei, ap- 
proves, or cannot reasonably reject; but to subjecta 
vendor to a loss for refusing to approve and receive en- 
dorsed not_s, it should appear that the notes were good, 
and that there was no just cause to doubt their sufficien- 
cy.” Instead of tendering an issue on the mere fact of 
the sufficiency of the sureties to secure the purchase mo- 
ney, it should also have been averred, “that there was 
no reasonable cause for rejecting them.” The other pleas 
are abandoned by the plaintiff in error. 

The judgment must be reversed, and the cause reman- 
ded for further proceedings, in conformity with this opin- 
ion. 
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1. An error committed by a court, cannot place a party preju- 
diced by it, in a situation less favorab!e to the attainment of 
speedy justice, than if there had been no interrupticn in the 
regular progress of the cause, and 


2, A party will not be allowed to profit by an error, cccasioned 
by his own motion; therefore, 


3. Where acase in the County court, was on the appearance dceck- 
et, aud the writ was, on micticn, erroneously quashed, and the 
error was corrected by the Circuit court,—the case, when re- 
oo to the County court, was properly placed on the trial 

ocket. 


The defendants in error caused to be issued a writ of 
capias ad respondendum against the plaintiff, (for the re- 
covery Of the amount due on a promissory note.) return- 
able tothe County courtof Wilcox. <Atthe retura term, 
the writ was quashed, and a judgment rendered agiiust 
defendants; to reverse which, they prosccuted a writ of 
error to the Circuit court of thet county—and the cese 
there being considered, the judgment of the County 
’ court Was reversed, and sent back for further proceed- 
ings, and placed by the clerk on the trial docket of that 
court. The plaintiff in crror, at the first term after the 


case was remanded, moved the court to have it stricken 
} 7 


- } oat A nianar ii Mine Og isaac ile sti so = 
from the trial, anda placed Ol} the ap} earance cocKet. 


Thi wt i - ha ~~ tra prwiyiaA- San $3tF awnar ~ oe 
Which motion being overruled, the plainti!ff excepted, 


é&c. and judgment was rendered against him by nil dicit; 
thereupon, he brought his case into this court for revi- 
sion. 
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The only error relied on, was the refusal of the County 
court to transfer the case frorn its trial to its appearance 
docket. 


Proctor, for plaintiff in error. 
J. B. Clarke, contra. 


COLLIER, C. J.—Iiad the County court have overruled 
the motion of the plainti:d in error to quash the writ, 
the case would have stood for tric 1, at the term at which 
the judgment by wal dicit Was rendered. And shall an 
error committed by the court, after it has been corrected, 
place the party who was prejudiced by it, in a situation 
less favorable to the attainment of speedy justice, than 
if there had been no interruption to the regular progress 
of the cause? Wethink not. Itistrue, when the writ 
of error was taken to the Circuit court, the case had 
been pending on the-appearance docket only; yet inas- 
much asit would have been triable when sent back, we 
think the plaintiff had no right to object to a trial. The 
defendants were in no defanit, and the error of the 
court, from which the plaintiiy claims an advantage, be- 
ing occasioned by his motion, we think he should not 
be allowed to profit by it. 

The judgment is affirmed. 
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HUTCHINS VS M’CANN. 


1. The proper ineasure of damages in an action by the indorsee 
of a promissory note agaist the inderser, the maker having 
fai ed to pay, is, the sum of money, with intercst, which cen- 
stituted tre consideration of the assi; gLmct. Andsc,a'‘se, 


2. Where A, wishing to Lerrow two hundred dollars from P, ex- 
eciited several sinall notes, amounting, in the uggicgute, to 
three hundred and mincteen do.iars, | ay able to C, Wh o indersed 
them to B, and recived the two huidrcd do}! lars which ke 
handcd over to A, and A subseguertiy teck up apart cf the 
notes, and paid to B var.ous sums, amounting, in al!, to two 
hundred doilars,—it was he.d, that P, im an action on the bal- 
ance of the netcs, was net cetit cd to weever against C. The 
contract Leing entire. and B Laving rcecived the sum advaceed 
by him, there was a fai.ure of cousidcration ter the La!auce cf 
the note’. 


3. Where the court, in charging a jury, expresses an erroncous 
opinion on an abstract question of law, not necessary to be de- 
cided in the cas», and not prejudicial to a party—such ex] res- 
sion of erroneous opinion, is no greund for a reversal of the 
judgment,—the judgment rendcred beirg in strict conformity to 
the law arising from the facts of the case. 


4. Semble, that there is no difiirence between an aceommcéation 
indorser, and one for-va'ue received, so far as the rights of the in- 
dorsee or ho'der of the note are coneeracd, in an action by an 

indorse2 azainst the cndorer of a promissory ncte. 


Error to the Circuit court of Greene county. 

This was an action of assumpsit by Hutchins, as the 
endovsee of a promissory note, against the endorser. The 
plea was the general issue, and under it, a verdict was 
rendered for the defendant. 

The bill of exceptions stated, that on the trial of the 
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case, and after plaintiff had offered the note sued on in 
evidence, the defendant introduced John Hillhouse, the 
maker of the note, Who wis released by defendant, and 
who stated that the note was one of a number of small 
notes, executed by him to the defendant, amounting, in 
the whole, to the sum of three hundred and nineteen 
dollars: that said notes were all made and dated at the 
same time, and payable at the saine time, and were 
made and execcutedin that way. to enable the witness to 
procure money from the plaintiff; and at the suggestion 
of plaintiff, the notes were all endorsed by the defen- 
dant, and Were disposed of to the plaintiff, for the sum 
of two hundred dollars: that at the time the notes were 
disposed of, and the money received, wituess and defen- 
dant were both present, but defendant received the mo- 
ney from plaintiff, an: delivered to him the whole of 
said notes. The witness further stated, that about three 
months and a half before the notes became due, he paid 
the plaintiff the sum of one hundred and sixty-two dol- 
lars and fifty cents, which was, by his consent, applied 
to the extinguishment of a certain number of the notes, 
which were takea up by him at the time of said pay- 
ment: that the note sued o in this case, had never been 
paid by himself or by defendant, or any one else that 
he knew of. Another of said notes given for forty 
dollars, with the interest that had accrued thereon, had 
been paid by defendant. 

The court eharged, that where the payce of a note in 
the ordinary course of business, sold and endorsed it to 
a third person, the maker was liable to pay to the pur- 
chuser and endorsee of the note, the full amount for 








96 REPORTS OF CASES IN 








Hutchins rs. McCann. 


Which it,was made, but that the cndorser would only 
be lable for the amount actually received by him, from 
the endorsce or purchaser, W.th the interest that might 
have accrued upon it. ‘The correctness of the principle 
was conceded by both parties, but plaintiff contended as 
to the note sued on, the circumstances did not bring it 
Within its influence. It was clear that this Was not the 
ordinary case of the sale and purchase of a note: that 
all the partics to the notes, plaintiff, defendant and the 
maker, Were aware, and had agreed that the notes, as 
s90n as made by Hillhouse, and endorsed by defendant, 
Were to be passed to the plaintiit, who was to advance 
and pay therefor, the sum of two hundred dollars. The 
object of defendant was to enable the maker of the note 
to obtain money from plaintiff.—Defendaut then was an 
endorser for the accommodation of the maker, and so 
understood by plaintiff. ‘The transaction was single 
and entire, thouzh there were several evidences of an 
indebtedness; and defendant, though an endorser in fact, 
should, for the purposes of this case, be considered rather 
as a surety or guaranty, and entitled to every defence 
which his principal could make. It was competent for 
Hillhouse to shew, that he had paid to plaintiff the 
amount of money and interest, which he had received 
from him in discharge of his further liability, and if 
Hillhouse could make this defence, there was nothing 
to prevent defendant from interposing it. The princi- 
ple upon which an endorsee, who sold a note in the or- 
dinary course of dealing, could only be compelled to pay 
the amount he had received, and interest, was, that there 
was a failure of consideration for al] that might be ex- 
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pressed upon the note beyond this sum; and so, in this 
case, no recovery could be had beyond the sum paid for 
the notes and interest on that sum, for want of a con- 
sideration. The fact that Hillhouse had made payments 
to the plaintiff, and taken possession of some of the 
notes, permitting others to remain in his possession, 
could not prejudice defendant ;—it could only be con- 
strued into an implied assent, that the notes should be 
in force —such an assent, even though it’ were ex- 





press, would be unavailing; because, as to all but the 
two hundred doilars, and interest, there was an utter 
want of consideration, and if plaintiff had received from 
defendant or Hillhouse, the sum he paid for the notes, 
and interest on that sum, he was not entitled to a ver- 
dict. To all of which, plaintiff excepted, &c. 

It was assigned as error, in this court: 

1. That the court below erred in giving the several 
opinions contained and set forth in the bill of exceptions, 
as appeared by the record; 

2. That the court below erred in giving judgment for 
the defendant. 


Erwin, for plaintiff in error. 
Murphey, contra. 


ORMOND, J.—It is a principle of law too well settled 
to be questioned, and indeed is admitted by the counsel 
for the plaintiff, that in an action by the assignee against 
the assignor, the maker having failed to pay, the proper 

gasure of damages is the sum of money which consti- 
tuted the consideration of the assignment, with interest; 

7P 13 
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and with this principle in view, let us examine the trans- 
action. One Hilihouss wished to borrow two hundred 
dollars of the plaintiff, and for that purpose, executed 
several notes, amounting, in all, to three hundred and 
nineteen dollars. ‘These notes were made payable to 
the defendant, who assigned. them to the plaintiff, and 
received the said sum of two hundred dollars, which he 
handed over to Hillhouse. 

Had-each of these notes been sold at a fixed price, there 
could have been no doubt that the right of the plaintiff 
to recover of the defendant, was perfect on each of the 
notes, and on the failure of the maker to pay any one 
or more of them, he could have maintained an action for 
the consideration of the assignment. 

The difficulty that arises in this case, proceeds from 
the fact, that the consideration paid by the plaintiff to 
the defendant, on the assignment and transfer of the 
notes, has been paid to him on a portion of the notes, 
leaving the note, in this case, unpaid. But this cannot 
affect the question, if the contract was entire. We 
think the evidence clearly established the unity of the 
transaction ; a decisive test of this, is the fact, thata 
round sum was given for all the notes—the sum of two 
hundred dollars. Suppose that no part of the money 
had been paid by the maker, could any more than the 
sum of two hundred dollars and interest have been re- 
covered of theendorser? It is clear that there could not. 
How then, is the case varied, by the maker paying a 
part of the notes. Hecould not, by any act of his, af- 
fect the contract between the endorser and endorsee, or 
diminish or enlarge the amount, legally recoverable of 
the former. ~ 
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If, as the contract shows, there was a sale of ail the 
notes for an entire suin, and not a sale of each note for 
a specific sum, the effect of the endorseiment, as to the 
amount to be recovered from the endorser, is the same 
that it would be, if there had been but one note for the 
whole amount, and that had been sold for two hundred 
dollars. In that event, if the maker had paid the sum 
which constituted the consideration of the endorsement, 
noone will contend there could have been any further 
recovery of the endorsee. 

We have been referred by the counsel for the plaintiff 
in error, to the caseof Brown vs Mott, (7 Johns. R. 361.) 
The suit there was, by the second against the first en- 
dorser. The court determined, that in the absence of 
proof, the plaintiff must be presumed to have paid the 
full value of the note to the holder, and therefore had a 
right torecover that amount of hisendorser. The court 
say: “Orif he had purchased it, or taken it up ata 
reduced price, it would seem he could only recover the 
amount paid; but as the drawer originally raised the 
money upon the note, with the endorsement of the pre- 
sent parties, the note must have been returned to the 
plaintiff by the subsequent holder, and he must have ta- 
ken it up for its value.” It is not perceived that this de- 
cision militates against the decision now made; but so 
far as the cases are analagous, sustains it. 

It is, however, insisted, that as the court below in 
charging the jury, laid some stress on the fact of the 
defendant being an accommedation endorser merely, that 
the jury were misled, and the judgment must be re- 
versed for that cause. 
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Adinitting that the charge of the court, in so far as it 
supposed any difference to exist between the cause of an 
accommodation endorser and one for value,—so far as the 
rights of the endorsce or holder were concerned, was er- 
roneous,—it is not perceived how that could prejudice 
the plaintiff. It was.at most, merely an cpinion on an 
abstract question of law, not necessary to be decided in 
the case, and which could not do injury. 

In conclusion, the court say, if the plaintiff has re- 
ceived from the defendant, or from Hilihouse, the sum he 
paid for the notes, and interest on that suin, he is uot cn- 
titled to a verdict. 





This being the law of the case, there Was no error in 
the charge of the court; and the judgment must Le af- 
firmed. 
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1. Words written at ‘ength, are not only more certaia, but less H- 
ab e io-a teration, than fienres; anu therefore, Wich lie year 
and day ef tie month are loserted tg aay part of an lacict- 
maut, they are more propery imsurtad ia words writtea at 
lengti, tuainiea Arable coaiacters,—out a coutrary practice 
Wiji Hot Vitiate an mdictmcut. 

2. It isa wel! estab ished ru’e in crimina! pleading, that where a 

genera’ term is used ln a statute erenting an ofence, ly counec- 


tion with words more precise and deiinite, the incierment must 


1] 


ayes t ee a 1, . . les Po. he 2 ¥ ha teyty ae 
ergs (ie offence hb tic jp articlar Words Uscu ib the statute; 


aid tuerciore, 


3. Where the tanenage of the statute was,—* Any persen who 
shall presume to keep a tippiag house, or sel! rum, srandy, 
whiskey, taflia, or other spirifivous Lignore, &e. shall be lia- 

5 " , . . ‘ 1 _ . } . 
ble.” &e.;—and the indicunent carged the dutendant with re- 
tailing spirituous tiquors without a license,— it was held, 
that the indictment was delicieut in not defining the offence 
with sufficient precision. 


Error to the Circuit court of Benton county. 

Indictment for retailing spirituous liquors without li- 
cense. The indictment ran thus: “’That James Raiford, 
late of said county, on the sixth day of May, in the year 
of our Lord eighteen hundred and thirty-seven, in the 
county aforesaid, did then and there sell spirituous li- 
quors in less quantities than one quart, without license, 
to one William D. Kelly, and to divers other persons, 
whose names werc to the jurors aforesaid unknown, 
contrary to the acts of the general assembly in such ca- 
ses made and provided, and against the peace and dig- 
nity of the State,” &c. 
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The defendeut plead not guilty, and under his plea, 
Was convicted. 

The bill of exceptions set forth the folowing: That 
a motion was made by defendantto Guish the indict- 
ment, for defects apparent on its face, Which motion Was 
Overruled by the court: but as the question had never 
been settled by the Supreme court, and as some doubt 
Was eniertained, it was therefore, at the instance of de- 
fendant certified, &c. and the judgment respited until the 
next term, «&c. 

And at this present term defendant assigned : 

1. That the court below erred in overruling the mo- 
tion to quash the indictinent, because it was defective 
ia describiag the ofeace charged in this—that it did not 
specify what kind of spirituous liquor the defendant had 
sold without license. 

2. Because the caption of the indictment was defec- 
tive, in stating the time of its finding by the grand ju- 
ry, in figures. 


Brown, for the appellant. 
Attorney General, contra. 


Brown, for the defendant, urged, that the court below 
should have sustained the motion to quash the indict- 
ment, because it was uncertain as to the misdemeanor 
charged. Arch. Crim. Pl. 52, 53; Bacon's Abr. 555; G. 
vol. 3; also 573, K. 

The time at which the grand jury made the present- 
ment, ought to have been stated in Roman numerals, or 
in words at full length, and not in figures. Arch. Cr. Pl. 
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54; 2 Male, 170; Bacon’s Abr. 3, 573, 1; Aik. Dig. 4u5. 








The Ailorney General said— 

1. As to the objection that the charge Was aot sufii- 
cient,—-it Was not necessary to follow the exact waids 
in the statute,—it was sufficient if the offence was set 
forth with substantial accuracy and certainty, to a rea- 
sonable intendmeat —2 Gallisoa, 18 ;6 Wheeler’s Abr. 35. 

The statute makes it an offence to sell without li- 
cense, any “rum, brandy, whiskey, taffia, or other spi- 
rituous liquors,” &c. The indictment charges defendant 
with selling “spirituous liquors.” ‘The celling of all 
spirituous liquors without license, is clearly forbidden by 
this statute. Must the prosecuting attorney, to meet his 
proof azainst every unlicensel retailer, preDdare separate 
counts azainst each ene of his whole «assortment of de- 
canters—rum, brandy, (the various kinds.) whiskey, gin, 
&c. &c.? Was not the defen lant sufficiently informed 
of what he had to defead, When Le was charged with 
selling “spirituous liquors”? Nothing more was neces- 
sary. 

2. As to the objection to that part of the statement 
Which preceded the indictment’s being in figures—See 5 
Yerger’s Tenn. R. 183; 6 Wheeler, 35. 

This preceding statement was not the caption to the 
indictment. The caption to the indictment was contain- 
ed in an iudepeadent entry upon the minutes of the 
court, setting forth the time and place of holding the 
court. the judze presiding, the selection of the grand 
jurors, &c. This record did not contain this entry, from 
neglect, no doubt, of the clerk. 





104 REPORTS OF CASES IN 





The State vs. Raiford. 








3. This was amotion to quash—al ways discretionary 
With the court—1 Will. 327; Yeates’ Penn. R. 69. De- 
fendant might have deiurrel, or moved in arrest of 
judgment. 


ORMOND, J.—There is no doubt that there is more pro- 
priety in writing the.year or the day of the month, when- 
ever it is necessary to state either, in the caption or the bo- 
dy of the indictment, than to insert the Arabic characters 
now in use; as writing is less liable toalteration, and more 
certain. But the contrary practice has prevailed so long, 
that it would be unwise now to disturb it. The an- 
cient rule, doubtless, had its origin ia those days, when 
all pleadings Were required to be in }itin,—as we learn 
from 3 Bacon, 573, that Roman numerals will answer. 
At all events, it would savor of unnecessary refinement, 
to sustain such an objection now. 

But for the first objection taken to the indictment, it 
should have been quashed. ‘he languaze of the statute 
is, “Any person who shall presume to keep a tippling 
house, or sell rum, brandy, whiskey, tuffia, or cther spi- 
rituous liquors, &c. Siall be liable,” &e.. The indictinent, 
in this case, charges the defendant with retailing spiril- 
uous liquors Witiout a license. 

This charge is deficient, in not defining the offence 
with that precision which the humane policy of our law 
requires. It is a well established principle of criminal 
pleading, that where a generic term is used in a statute 
creating an offence, in connection with words more pre- 
cise and definite in their meaning, the indictment must 
charge the offense in the particular words used in the 
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statute. This was decided by this court, in the case of 
the State vs. Plunkett. The words of the statute con- 
stituting the offence were, * That if any person do fe- 
loaiously steal any horse, mare or gelding, foal or filly, 
ass or mule, the person so offending, shall,"&e. The in- 
dictment charged the stealing of a horse: the proof was, 
it was a gelding, and on the principle above stated, the 
court determine the prosecution could not be maintained 
—See also Archbold’s Cr. Pl. 52, 3. 

The judgment must be reversed, and the defendant 
held oa his recotnizance, to permit the solicitor for the 
State to prefer another indictment, if he thinks proper 
to do so. 
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RUSSELL VS DARROW. 


1. A mia may, under many circumstances, destroy the property 
of another, aud yet be wholly justified ; a3 


2. Where one ki!'s an enraged bull, in the necessary defence of 
hi nseif, or the me nb:rs of his househo d, lie is justiled : and 
where pe is broug at by the owner of (he anima’, in such 
a case, if the defence were presented by p.ea, the defenda:.t 
wouid be entitied toa verdict. Yet 


3. Sombl2 ut, facts anounting to a justification are more frorer’y 
sgiven in evidence under a-spec.a! plea, than under the geucral 
issue,—et semble ut cliam— 


4. Where not gui'ty is the plea p'caded, and the evidence of these 
facts thus a nountiog to a justification. if presented under the 
proper plea, is suff: red to go to the Jury witout objection, it 
may well be considered by taem, in mitigation of damuag-s. 


Error to the Circuit court of Fayette county. 

Trespass for killing a bu!]. In this case, te plaintiff, 
at the Fall term of the court, eighteen Lundred and thir- 
ty-four, declared azainst the defendant; for that wherc- 
as, therefore, to wit, on a day stated in the declaration, 
in said county, the defendant shot and killed a certain 
bull, the property. of plaintiff, t! en and there found, and 
being of great value, to wit, of the value of one hundred 
dollars, and other wrongs then and there, did contrar 
to the peace and diguity, &e. 

The defendant pleaded not guilty, and a vercict was 
rendered for the plaintiff. 

A bill of exceptions, taken in the progress of the trial, 
Set forth, that on the trial of the cause, it was in proof 
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before the jury, that the bull of plaintiff, for killing of 
which, the suit was brought, came in an apparent ill 
mood and angry manner, on the premises of defendant, 
and that when there, he manifested a disposition to fight, 
and made an effort to gure the horse of defendant, and 
that defendant: attempted to run the bull off the premi- 
ses with dogs. That after the bull had been run some 
distance, he returned and broke into the enclosure at 
defendant's house, where he was again assailed by the 
dozs. That defendant's family, through fear of their 
persons, were induced to run up stairs. The bull, seeing 
the defendant in the piazzaof his dwelling house, which 
was a double house, having rooms at each end, and a 
piazza or open hall in the middle, rushed into the piaz- 
za, and turning his head into the door of the room where 
defendant's family had taken refuze,—was, in that situ- 
ation, shot several times, and killed. The court charged 
the jury, that the law would in noevent permit one man 
to kill or destroy the property of another, Without being 
responsible to the owner for the value thereof, and that 





if they believed from the evidence that cefendant had 
killed plaintiff’s bull in his own self defence, or the .de- 
ence of his family, it would not vary the law of the 
caso, Which authorised them to find for the plaintiff. 
Defendant asked the court to charge the jury, that if 
they should believe from the cvidence, that defendant 
had killed the bull in scly defence, or in defence of his 
family, and that he had used ordinary and prudent 
means to drive the bull from his premises, in the first in- 
stance, and that in defence of himself or his family, it 
became necessary to kill the bull;—in such case, they 
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should find for the defendant. This charge the-court re- 
fused to give, but repeated thetin all cases where the pro- 
~ perty of an individual was destroyed, the Cectroyer Was 
~ answerable over to the owner for the value therecf. To 
all of which, defendant cxcepted, &c. 


Peck & Clark, for plaintiff in error. 


GOLDTHWAITE, J.—No objection appears to have 
been made in the Circuit court, to the introduction of 
the evidence, as applicable to the issue formed betwecn 
the parties; nor was any uttemst made to exclude it 
from the jury for this reason, but it secims to have bccn 
considered as properly before the court and jury. 

Under these circumstances, the charze is certain!y er- 
roneous, and we do not fee! at liberty to construe it as 
having been made on mere abstract questions, not arising 
in the particular case; which rule, perhaps, may he ap- 
plied, without doing injustice to the refusal to give the 
charge asked for. 

We understand the court to have said to the jury, 
with reference to this case, that under no circumstances, 
will one citizen be permitted to destroy the property of 
another, without being responsible, in damages, for its 
value. 

In this opinion, the court erred —A man may, undcr 
many circumstances, destroy the property of another, 
and yet be wholly justified, as in the cage before us, ke 
certainly was; and if he had presented the defence by 
plea, he would have been entitled to a verdict,—and as 
the parties seem to have waived a plea, by permitting the 
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justification to go to. the jury without objection, it was 
a matter which the jury could have considered in miti- 
gation of damages at least, if they had not been instruc- 
ted by the court as before stated. 

We do not deem it necessary to go into an cxamina- 
tion of authorities, to establish a position which seems 
to be self-evident—-that a man, who is forced by circum- 
stances, to protect his own life, or the l.v.s of memkers 
of his household or family, by the destruct:on of a Least, 
cannot be made responsible to its owner for its value. 
If, in such cases, a loss happens, it is more just that it 
should fall asa misfortune on the owner, than on him 
who is acting in strict conformity with the first law of 
nature. 

The judgment must be rcversed and the cause reman- 
ded. 
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CRAWFORD VS TIE EXECUTORS OF SIMONTON. 


1. A p'ca of set-off shou'd disclose a state of facis, such as wou'd 
eut.t'e the party pleading it to his action, if Le were p'aintiff 
in the prosectition of ua suit,—o.herwise, the pica wili be Lad 
on demurrer. 


2. Therefore, a plea, of set-o%, that p'aint{f’s testator was a co- 
surety wita defendant for a third person; that on the delau.t 
ol the priucipa', detendaut exccuted bis own note in discharge 
of the tiahiity of the sureties ; aud that the plaintil’s tectatcr 
executed his writing under sca, agreeing to yay Lis ] reper- 

tion either to defendant, or the origina! ereditor,—not ailcging, 
that the substituted acte was paid ;—he‘d to be insufficient, cn 
emurrer. 


3. A judgment is conclusive upon a!l pre-existing matters of de- 
fence: and when such judgment is made the foundation of a 
new action, it is not allowable to intcrpose any plea, which 
might have been pleaded to the first action. 


4. So, it was held, that, in an action upon a judgment of North 
Carolina, ac'aim cou'd net he interposed by way cf set-off, 
which appeared to have existed feur years yrcvious to the o1i- 
gina! cause of action sucd on, and nvariy nine ycars ] revious 
tothe rendition of the judgment. 


§. The judgment of a sister State, when made the subect of a 
suit here, is entitled to the came eredit as a ludgu-ent ef the 
courts of A'abama. 


‘ 


€. The matters determined hy the record cannot be controvertcd 
by p‘ea, nor is the judgment liable to be atiackcd from within. 


7. Though matters extrinsic ray beshcwn, zs by pleadirg, rer 
JSrandem,—-satisfaction, or want of jurisdiction, in the court 
endering the judgment. 


8. Tc non-cxistence of a judgmont, the subject of an action, 


/ 
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or a variance in its statement in the declaration, thust be taken 
advantage of under the plea of wel titel record. 
’ 


9. A replication to such plea shou'd aver, that there issuch a re- 
cord, and concid2, prout patet per recordum. 


10. Where a defendant ernsents to submit an issue npon the plea 
of nu tiel record toa jnry, he.cannot afterwards be a lowed 
to object, that he has. beea deprived of a tria! accarding to the 
forms of law. 


11. An exem 7 iteatinn of a forciza inde nint is sufficient’v an- 
tenticated to aithorise its almission ia evidence, if the pre-i- 
diiz mizitrat: of the court ce rtfy that it is in due forn of 
law. ‘Pue-form of te attestation of the clerk is immaterial. 


12. At common !a‘v, interest is recoverable upon a judgment. 


15. If damages ar2 sougit ty b> r2rovered on a demand arising 
out of tie State, and toe rate of thosedanages is fixed by !e- 
gis'ation ;—t'12 statute wor'd be the best evidence, aud woud 
sufficient y prove the ext2nt to waich they are to be admeasured. 


11. Where a defendant oTers no excuse for a de'ay of payment 
of a jndraent, tre p'aintiff is entit'ed to recover interest on 
te judz nent, as danazes; aid where the va'ne of money is 
dec’ared by ‘aw, that va'ue must be the measure ef damazes. 


15. Inter-st wi'l b2 alowed a3 w2'!] upon debts contracted abread, 
if the lex loct cantractus aathorises it, a3 in this State. 

Error to the Circu:t court of Bibb county. 

Debt 02 foreign judgment. ‘Thedeclaration set forth, ° 
that at the November session, cizghteen hundred and 
twenty-eight, of the Court of pleas and quarter sessioas 
for Iredell couaty, North Carolina, the plaintifs below 
recovered a judzment for four huadred and one do!lars, 
and eighty cents, debt, against defendant,—also, one 
hundred and twenty-thrce dollars and twelve and a half 
cents, for damages and costs. 
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To the declaration, defendauts plead~- 

1. Nul éiel. record. 

2. Payment. 

3. That the testator, at his death, was indebted to de- 
fendant que hundred. and fifty dollars, upon a writing 
obligatory, made by testator on the first of January, 
eightcen hundred and twenty, ct Iredell) county, North 
Carolina, (without date,) certifying, that a note given by 
E. S.. Kirksey, principal, the defendant, George Lee Da- 
vidsoa, and the said testator, securities, payable to the 
president and directors of the North Carolina Eank, da- 
ted seventh June, eigt.teen hundred and thirteen, at six- 
ty days, for four hundred and fifty dollars, which said 
Kirksey had failed to renew or pay agreeably to the 
rules of the bank, and for which four hundred and fifty 
dollars, said defendant had given his own note to the 
hank, and agreeing as one of said Kirksey’s securities, 
to pay said defendant; or the bank for him, one third 
fart of the four hundred and fifty dollars, and: avering 
that one third of said note was one hundred and fifty 
dollars, and that said writing obligatory at the cam- 
mencement of this suit, and at the time of pleading said 
plea, was in full force, not paid, satisfied or otherwise 
made. void, and that at the commencement of the suit, 
and at the pleading of the plea, there was, and st.ll is, 
due and from said plaintiffs, as. executors, to the testator 
thereon, said sum of one hundred and fifty dollars,—and. 
also: the further sum of two hundred and eighty dollars. 
lawful interest thereon, making altogether, the sum of 
four hundred and thirty dollars, which said sum of’ four 
huadred and thirty dollars, so due and owing, defendant 
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thereby offered to set-off and allow to plaintiffs, as ex- | 
ecutors, and prayed that the same might be deducted 
from the claim of plaintiffs. 

The record stated thatthe plaintiffs toox issue, in short, 
by consent, on the first and second pleas, and demurred 
td the third. 

At Spring term, eighteen hundred and thirty-seven, 
the cause came on for trial. The demurrer to the third plea 
Was sustained, and a verdict was found for plaintiffs, for 
the sum of five hundred and twenty-four dollars and 
ninety two and a half ceats, debi; and damages assessed 
for its detent:on, to the amount of two hundred and six- 
tv-two collars, on which judgment was rendered. 

The 6x of wae As Stated, that on the trial of the 
cas2, the plaintiffs oNered in evidence, a transcript: of a 
record from Irede!! pron North Carclina, with cert.fi- 
ates of re a copys of Which transcript and 
certificates, were appended to the bill. The defendant 
ODjected to the transcript and certificates as evidence in 
tie case, which ob‘ectioa was overruled, and to which 
he excepted. The transcript was the only evidence of- 
fered of the recovery of the judgment in North Caroli- 
na, by plaintiffs’ testator against defendant.. The plain- 
tiffs o-feroz in cvideace, an authenticated cory of a stas 
tute of North Carolina, which was alsoO.appended to | 
the bill. No other statate of thet State was offered ia : 
evideace, nor any other evidence of what were tke in 
terest laws of that State. 

‘The defendaat asked the court to charge the jury, thet 
to authorise them to compute interest on the said judg- 
meat, set forth in the transcript, plaintiffs ought to shew, 

q P. lo 
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that judgments rendered in North Carolina bear interest, 
—which charge, the court declined to give, but charged 
the jury, that the statute of North Carolina, offered in 
evidence, was sufficient to authorise the plaintiffs to re- 
cover interest, and that the plaintiffs were entitled to in- 
terest on the amount of the judgment, so stated as recov- 
ered in North Carolina, to be computed by them at siz 
per cent per annum; to which charges as given, and de- 
clining to charge as requested, the defendant excepted, 
&c. 
The transcript of the record from Iredell county, North 
Carolina, was authenticated by the following certifi- 
cates: 

“J, Absalom Simonton, clerk of the Court of pleas and 
quarter sessions of Iredell county, do hereby certify, that 
the foregoing is truly copied from the records in my of- 
fice. In testimony whereof, I have hereunto set my. 
hand and affixed my seal of office, at Statesville, this 
25th day of May, 1833. 

[Seal of office.] “A Simonton, Clerk.” 


“State of North Carolina, Iredell county. 

“J, William King, presiding magistrate of the Court 
of pleas and quarter sessions of Iredell county, do here- 
by certify, that Absalom Simonton, Esquire, who has 
signed the foregoing certificate, is clerk of said court, and 
that his signature is in his own proper hand writing, 
and that the said certificate is in due form of law. Wit- 
ness my hand and seal, this 25th day of May, 1833. 

| “ William King, J. P. [seal.”] 
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The statute of North Carolina, and the authentication 
ef the same, as appended to the bill of exceptions, were 





as follows: 

“An act restraining the taking of excessive usury. 

“Forasmuch as the settling of interest at a reasonable 
rate, will greatly tend to the advancement of trade and 
improvement of lands by good husbandry, with many 
other considerable advantages to this province; and 
whereas divers persons of late have taken great and ex- 
cissive sums for the loan of money, goods and merchan- 
dise, to the great discouragement of industry, in the hus- 
bandry, trade and commerce of this province. 

“We pray that it may be enacted. ; 

“ And be it enacted by his excellency Gabriel Johnson, 
Esquire, Governor, by and with the advice and consent 
of his majesty’s council, and general assembly of this 
province,—and it is hereby enacted by the authority of 
the same, that no person or persons whatsoever, from and 
after the first day of May, which shall be in the year of 
our Lord one thousand seven hundred and forty-one, up- 
on any contract to be made after the said first day of 
May, shall directly or indirectly take, for loan of any 
moneys, wares, merchandise, or commodities whatsoever, 
above the value of six pounds, by way of ‘discount or in- 
terest, for the forbearance of one hundred pounds for 
one year, and so after that rate for a greater or lesser 
sum, or for a longer or shorter time, and that all bonds, 
contracts or assurances whatsoever, made after the time 
aforesaid, for the payment of any principal or money to 
be lent, or covenanted to be performed, upon or for any 
usury. whereupon or whereby, there shall be reserved 
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or taken above the rate of six pounds in the hundred zs 
aforesaid, shall be utterly void, and that all and cvery 
. persona or persons whatsoever, which after the time afore- 
said, upon any contract to be made, after the said first 
day of May, shall take, accept and receive, by way or 
means of any corrupt bargain, loan or cxcl.ange, shift 
or interest, of any moneys, wares or merchandise, or 
Other thing or things whatsoever, or by any deceitful 
Ways or means, or by any discount, covin, or device, or 
deceitful conveyance, for the forbearing or giving day of 
payment, far one whole year of, or for their moncy or 
other thinz, above the sum of six pounds for the forbcar- 
ing of one huadred pounds for a year, and so after that 
rate for a greater or lesser sum, or for a longer or skorter 
time, shall forfeit and lose for every such offence, the 
double value of moieys, wares, merchandise, and other 
things so lent, bargained, cxchanged, or shifted, the one 
moiety of all which forfeiture, shall be to our sovercign 
Lord the Kinz, his heirs and successors, for and towards 
the support of this government and the contingent cLirges 
t :ereof; and the other moicty to him or thcam thet will 
sic for the sarue, by action cf d2Lt. bil!, plaint or infor- 
mMatioa, in any court of record within this province, 
Whereia no essoin, protect.on or wager of law chull be 
allowed or admitted of.” 


“State of North Carolina, 
“Secretary of State’s cfiice. 
“I, William Hill, Secretary of State in and for tke 
Stats aforesaid, do certify, that the foregoing is a truc 
copy of a law of this State, passed in the year of our 
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Lord one thousand seven hundred and forty-one, and 
that it is yet in force in this State. Given under my 
hand, this 3Cth day of January, 1835. 








“w. Hill” 


The plaintiff in error assigned for error— 

1. The sustaining of the demurrer to the third plea; 

2. Overruling the objectioa to the transcript of the re- 
cord, from North Carolina, as authenticzted, and in re- 
ceiving the t-anscriptin evidence; 

3. In refusing to charge the jury, that evidence must 
be given that judzments in North Carolina bear interest 
before they could find interest on the judgment rec,ted in 
the trans :ript; 

4. In charging the jury, that the transcript of the sta. 
tute of North Carolina, was sufficient evidence to au- 
thorise the jury to compute interest at six per centum on 
the amount of the judgment recorded in North Caroli. 
na; 

5. In the several matters excerpted to; 

OG. In not g.viag judgment on the plea of nul tiel re- 
card; 

7. In submitting the plea of nul tiel record to the jury ; 

8. Ia giving judgment for plaiatids below. 


J. B. Clarke, for plaintiff in error. 
MooJy, coatra. 


J. B. Clare, for the plaintiff, said— 

Four questions are presented on this record: 

1. Ought the demurrer to the third plea, to have been 
sustained ? 


/ 
| 
| 
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. 2. Was the certificate of the clerk of the Court ‘in 
North Carolina, sufficient ? 

3. Was the interest law of North Carolina offered in 
evidence, any evidence that judgments in that State bear 
interest ? 

4. Was there any disposition of the plea of nad tiel re- 
cord; and if so, was the issue tried by the court or jury ? 

First--As to the first question, it seems only necessary 
to enquire, whether the instrument was such an one as 
debt could have been maintained upon. [If so, the de- 
murrer ought not to have been sustained. That debt 
would lie against the plaintiff below on that instrument, 
itis only necessary to recollect, that it was for a sum 
certain. Four hundred and fifty dollars was the sum 
the defendant below had bound himself to pay for the 
principal to the bank, one third of which sum, the tes- 
tator agreed to pay the defendant below, in the bank for 
him, which the plea states to be still due and unpaid. 

Second—The certificate of the clerk ought to state, 
that it is a full and complete transcript of the record of 
the proceedings in the cause, stating the names of the 
parties. The certificate may be strictly true, and still 
not set out the whole record; nor does it purport to do 
so. It would not be good toa transcript sent up to this 


court for revision. 

Third—The statute offered as the interest law of 
North Carolina, does not include judgments, which is 
neither a contract or assurance in a legal sense, and is 
not included in those terms—Wyman vs Mitchell, (1 Cow- 
an,.316.) Judgments, at common law, do not bear in- 
terest : and it is only by virtue of a statute, that interest 
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can be collected on them. Ought not then the plaintiffs 
below to have shown direct proof that such was the 
case in North Carolina? It seems to me they ought— 
and in its absence, the court ought to have presumed tha 

the common law rule prevailed there. If the jury could 
give damages for the detention of the debt, When an ac- 
tion is brought here, and a recovery in a sister State, in 
the absence of any law, showing that judgments in such 
State bear interest, it would not be because the law of 
that state authorised interest on contracts at a fixed rate ; 
but because it was equitable and just that the plain- 
tiff should have something for the detention of his mo- 
ney,—the amount of whichought to be left to*the discre- 
tion of the jury trying the cause, under all the circum- 
stances of the case. No discretion, in this case, was 
left by the Circuit court to the jury; but they were 
charged that the statute of North Carolina offered in ev- 
idence, was sufficient to authorise the plaintiffs below to 
recover interest, and that the plaintiffs were entitled to 
interest on their judgment recovered in North Carolina, 
to be computed by the jury at six per centum per annum 
on its amount,—leaving no discretion to the jury, but 
settling every thing but the computation, and showing 
clearly that his opinion was based upon the belief that 
the statute offered was sufficient; whereas it did not con- 
tain one word, which, by legal construction, could show 
that judgments were within its terms. The fixed rule 
was clearly wrong, unless judgments were within this 
statute, or other evidence had been offered, which the re- 

cord shows, was not. 

Fourth—There was no trial on the plea of nud tied re- 
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cord;~if so, it was by the jury, which the record shows, 
—the jury finding the aimouat of the debt and damages 
for its detention. ‘To avail ourselves of this objection 
here, it was not necessary that we should have objected 
in the court below. ‘The silence of the defendant could 
not authorise the court to adopt an illezal mode of trial. 
But the defendant did object—he objected to the tran- 
Script statute, anj excepted. ‘The objection could never 
be necessary, where the record of itself shows the error. 





Moody, for defendant ia error, said— , 

The counsel for plaiatiff ia error, (defeadaat below,) 
makes four points. 

1. Ought the demurrer to the third plea to have been 
sustained ? 

In pleas mach certainty is required~more than in de- 
claratioas. This plea is full of uacertaiaties aad defects. 

First --It claims four hialrvel aa iifty dollars, which 
is alleys] td be duz.by a writiuzy odligutary, executed in 
eizhteca huadrel ani tweaty, by plaiutufs’ testator; 
but it is left uacertain whether the promise charged to 
have been nade, was in said writing, or merely verbal. 
It is uacertain Waea Or Wacre the promise to pay was 
made. 

Seco1rd ~It charges that testator azreed to pay ono- 
third of defendant's note, but it does not shew when that 
note became due. At What time was testator to pay? 
From what time is interest to be calculated? Plea 
claims two. hundred and eizhty dollars interest. It 
should exhibit facts, that the court may see that defen- 
dant is entitled to that sum. 
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Third—It does not appear that Crawford has paid the 
four hundred and fifty dollars. Testator agreed to pay 
Crawford, or the bank, one third of that sum. It was 
intended to secure him, so far, against loss. He may 
not have had to pay it. Unless he has, he has noclaim 
on plaintiffs. -The plea does not shew that it is yet 
due. 

Fourth—The original note, to which testator and de- 
fendant and another were securities, was due in eigh- 
teen hundred and thirteen, and from that time defen- 
dant seems to claim interest. But defendant subsequent- 
ly gave his note for four hundred and fifty dollars, and 
in eighteen hundred and twenty, or afterwards, testator 
agreed to pay “one-third of said four hundred and fifty 
dollars.” There is no agreement to pay back interest. 
Indeed, as defendant’s note was for four hundred and 
fifty dollars, it may be supposed that the interest accru- 
ing previous to the time at which it becomes due, had 
been paid or remitted. 

Fifth—If the claim set up in the plea, existed previ- 
ous to the judgment in North Carolina, this defence 
should have been made in that suit. When a party has 
once had an opportunity of making a defence, and fails 
to do it, he cannot make it in a subsequent proceeding 
for the same cause of action. An executor,against whom 
@ scire facias is issued, suggesting a devastavit, to render 
him liable out of his own personal assets, cannot plead 
plene administravit—and the only reason given is, that 
he might have done it in the first action—Toller’s law 
of executors; Williams on executors, 1225-6; 1 Saun- 
ders, 219, C. note. In this case, Crawford did plead set- 


7 P. 16 
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off in North Carolina—the record shews it—and the ju- 
ry there expressly found “ail the issues” against him. 
If he can now plead the same plea, he will have a se- 
cond trial of the same facts. “It is an established rule 
of law, that a fact which has once been directly deci- 
ded, shall not be again disppted between the same par- 
ties’—Novris’ Peake, 65; 6 Mass. R. 277; 1 Peters’ Cir. 
C. R. 202. 

Sixth—It is laid down as a rule, that if an executor 
sue for a cause of action arising after testator’s death, 
defendant cannot set-off a debt due to him from testator 
in his life-time—l Tidd, 718; 2 Saund. Pl. 789. This 
suit is founded on a judgment obtained by plaintiffs, as 
executors, after testator’s death; andthe plea sets up a 
claim which it avers existed against the testator in his 
life-time. 

2. Was the transcript of the record offered in evidence, 
sufficiently authenticated ? 

- The counsel for plaintiff in error objects to the clerk’s 
certificate, because it does not state that it is a “full and 
complete transcript,” &c.—and he argues that a certificate, 
without such statement, would not be geod to a tran- 
script sént up to this court forrevision. Did the counsel 
examine the certificate attached to the transcript which 
he has brought up in the case we are now examining? 
It contains no such statement. It simply states, that 
“these pages contain a correct transcript.” Yet in this 
case, this court are examining the regularity of the pro- 
ceedings below—so that there is greater necessity for re- 
quiring.a “full and complete” transcript. But the courts 
in Alabama have no right to examine, and wil) not en- 
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quire into the regularity of the proceedings in asuit in a 
sister State.. Suitsin North Carolina are conducted ac- 
cording to the laws of that State; with which the judg- 
es there, are supposed to be better acquainted, than the 
judges in another State. If the proceedings in the cause 
on the judgment in which the suit is founded, were ir- 
regular, the defendant then should have had them cor- 
rected by a higher tribunal in that State. The judg- 
ment, unreversed, is binding there. It should have equal 
validity in every other State—-Peake’s Ey. 67, note p; 7 
Cranch, 483, 308; 6 Wheaton’s R. 109; 3 Ibid 234; 10 
Seargent & Rawle, 24!. 

The courts here can make but two enquiries. Had 
the court in North Carojina jurisdiction ?—Hunt & Con- 
dry vs Mayfield, (2 Stewart's R. 124.) And did it render 
the judgment declared on? ‘These questions are fully 
answered by the transcript objected to. It shews that 
the action was debt—that defendant acknowledged ser- 
vice of the writ—appeared and filed several pleas—and 
that there was a ver-lict and judgment against him—all 
set out and certified to be “truly copied from the records,” 
&ec. To that transcript, this court will give “full faith 
and credit.” 

Another view—To make a record in one State evi- 
dence in another, the attestation must not be according 
to the form of the State where it is offered; but of the 
State or court whence the record comes—and the only 
evidence of that fact is the certificate of the presiding 
judge—l Washington’s Cir. Ct. R. 352. The presiding 
judge certifies that the,certificate objected to, “is in due 
form of law.” It is conclusive—Brown vs Adair, (1 Stew. 


& Por. 42.) 
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3. Was the interest law of North Carolina, offered in 
evidence, sufficient to authorise the charge of the court, 
as given ? 

If the statute offered in evidence, does not entitle the ? 

_, plaintiff below to interest, there is, I believe, no law 
of North Carolina that does. I have examined, and can 
find no statute among the laws of that State, -which 
gives interest on judgments, eo nomine. The counsel for 
plaintiff in error refers to the case of Wyman vs Mitch- 
ell, (1 Cowen, 316,) for the purpose of shewing that a 
judgment is not a contract or assurance; but the evidence 
of a contract or debt. Let itbesoconsidered. The judg- 
Ment sued on, then, is evidence that Crawford owed 
plaintiffs below, in eighteen hundred and twenty-eight, 
the sum sued for—five hundred and twenty-four dollars, 
and ninety-two and a half cents; and it liquidates the 
debt. When acertain liquidated amount is shewn to 
be due from one to another, the law implies, that in jus- 
tice, he promises to pay it—which is a “contract or as- 
surance,” Within the terms of the statute proven to the 
jury—15 Johnson’s R. 424; 2 Porter’s R. 454; Moore vs 
Patten, Donegan & Co. 

On the same principle, “a judgment, when sued on, 

: bears interest”—6 John. R. 285; 5 Cowen, 612. At com- 

: mon law, sheriff, could not collect interest on a judg- 

ment, because there was no judgment for subsequent in- 





terest; but, when sued on, interest is given. 

It is objected, that the court below charged the jury 
that the plaintiffs were entitled to interest at a specific 
yate—six per cent. Interest is to be computed according 
to the law of the State in which the contract is made, 
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or the debt made seariliie:: 4 and it is necessary to prove 
that law, as other facts—Evans vs Clarke, (1 Porter, 388;) 
Evans & Erwin vs Dunlap, (1 Porter, 390;) Peacock vs 
Banks, (Ala. R. 387.) The court did right in charging 
the jury that the transcript of the statute read to them, 
was sufficient evidence to authorise the plaintiffs to re- 
cover interest. What other evidence could be given? It 
was surely evidence of the legal worth of money in 
North Carolina,—and the court did right in charging the 
jury, that the plaintiffs were entitled to interest—not ac- 
cording to the laws of Alabama, but at the lower rate 
of the State in which the money ought to have been 
paid, which was proven to be six per cent. Such was 
the substance of the charge. 

4. Was the plea of nul tiel record, properly disposed 
of? 

It is laid down, that “if matter of fact, as well as 
matter of record, be put in issue, the trial may be by 
jury’—2 Saunders’ Pl. 724; Chitty’s Pl. 476;—this case 
is within the principle. Here were several pleas, which 
required a jury. 

But there is sufficient evidence that the court gave 
judgment on this issue. ‘he bill of exceptions shews, 
that the plaintiff below, produced a transcript of the re- 
cord sued on—that defendant objected to it—and that the 
court overruled the objection, and received the transcript, 
thereby passing judgment directly on the plea of nul tiel 
record. If it had been a different record from that de- 
clared on, the court would have sustained the objection, 
and rejected the transcript. 
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COLLIER; C. J—Tihree questions are presented by the 
record in this case — 

1. Does the third plea disclose matter of legal de- 
fence? 

2. Was it error to submit an issue upon the plea of 


nul tiel record to the jury, under the circumstances shewn 
by the bill of exceptions, and isthe record well authen- 
ticated ? 

3. Is there error, either in the refusal of the Circuit 
judge to charge as requested, or in the charge as given ? 

First—The third plea is doubtless intended as a plea 
of set-off. It sets forth, that both the plaintiff.in error 
and the defendant’s testator, were co-sureties of a third 
person for the payment of money; that the principal 
having made default, the plaintiff made his own note 
payable to the creditor in discharge of their liability; in 
consideration of which, the defendant’s testator made his 
writing under seal, by which he agreed to pay either to 
the plaintiff or the original creditor his proportion, being 
one-third of the sum for which they had been sureties. 
It is not alleged that the plaintiff in error has ever paid 
his substituted note, either in whole or in part. There 
is no time prescribed in the writing executed by the tes- 
tator, for the payment of his proportion. He had the 
option to pay it either to the plaintiff himself, or to the 
holder of the plaintiff’s note, and if paid to the latter 
before the discharge of the note, the payment would be 


good. 
The plea should disclose such a state of facts, as would 


entitle the party pleading it to his action, if he were 
the plaintiff in the prosecution of a suit. Tested by 








































THE SUPREME COURT OF ALABAMA. 127 


Crawiord vs. the Ex’ors of Simonton. 


this rule, the plea is clearly insufficient. Such a decla- 
ration would discover no cause of action; the defendants 
might say, that “our testator had his election to pay ei- 
ther you or your creditor, and that election you must 
take from us by paying him yourself, before we are lia- 
ble to your action.” 

But there is another objection to the plea equally 


r 


available. ‘ihe set-oil relied on, existed more than four 
years previous to the cause of aciion sued on in . North 
Carolina, and nearly nine previous to the rendition of the 
judgment there. The judgment is conclusive upon all pre- 
existing matters of defence, and when made the foun- 
dation of a new action, it is not allowable to interpose 
any plea that might have been pleaded to the first ac- 
tion— Moore vs Bowmaker, (4 ‘Taunt. R. 579:) A judg- 
ment rendered in a sister State, When made the subject 
of a suit here, is entitled to the same credit as a judg- 
ment of the courts of Alabama; and if a judgment of 
the latter could be successfully defended against either at 
law or in equity, the same grounds might be urged 
against a judgment of another State—Winchester vs 
Jackson, (3 Hayw. Rep. 316.) The matters determined 
by the record, cannot be controverted by plea, nor is the 
judgment liable to be attacked from within: yet it is 
competent to shew matters extrinsic, which could not 
have been presented earlier for adjudication—as by 
pleading per fraudem, satisfaction, &c. So, it has been 
repeatedly adjudged in this court, that a defendant might 
insist upon a want of jurisdiction in the court rendering 
the judgment—Mills vs Duryee, (7 Cranch R. 481 ;) Arm- 
strong vs Carson, (2 Dall. 302:) Hunt & Condry vs May- 
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field, (2 Stew. R. 124;) Lucas vs Darien Bank, (2 Stew. 
R. 280.) In either view in which we have considered 
the plea, it is defective, and the demurrer to it Weil sus- 
tained. 

Second—Where a plaintiff declares on a judgment, 
and the defendant intends insisting upon its non-exis- 
tence, or-a variance in its statement in the declaration, 
he must plead nul tiel record, and the issue on that plea 
is tried by producing the record itself—2 Saund. Pl. & 
Ev. 608. ‘This plea concludes with a verification, and a 
replication to it, should aver that there is such a record, 
and conclude, prout patet per recordum, With a prayer that 
it may be inspected—2 Saund. Pl. & Ev. 754-5. No 
formal replication is shewn by the record in the case be- 
fore us, but it is merely stated, that the attorney for the 
defendants in error took issue on the plea of nul tiel re- 
cord, and other pleas, ix short,by consent. As the form of 
this issue is not set out, we will intend it to be such as 
referred its trial to the court, rather than the jury. 

The question then recurs, is the submission of the is- 
sue upon nul ¢iel record to the jury, an error in law? It 
is competent for parties to dispense with the appropriate 
modes of trial, or to substitute for the legally appointed 
tribunals, some one of their choice, for the adjustment of 
questions which concern themselves alone. From the 
bill of exceptions in the present case, it appears that the 
parties went to trial,—that the defendants in error, offer- 
ed in evidence, a transcript with ‘the certificates of au- 
thentication, which was objected to, &c. Now, although 
it is not expressly stated that the jury was chosen for 
the trial of the issue with the assent of the plaintiff, 
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yet we think it may be fairly inferred, thet he made no 


objection. And having voluntarily allowed the case to 


© 


be submitted to the jury, and pete in effect, had 


. 


trial by the judge, as appears by the motion to reject the 
record, the plaintiff cannot now be heard to object, that 
he has been deprived of a trial according to the forms af 
law. 

We consider the exemplification sufficiently authenti- 
cated to have authorised its ad 
immaterial as to the form of the attestation of the clerk. 
The presiding magistrate of his court has certified that 
“it is in due form of law’—Lrown vs Adair, (1 Stewart 

~ Porter's R. 4.) 

Third—The charge asked in the Cireuit court, suppo- 
ses, that interest can . only be recovered upon those lia- 

s on which it is expressly given by statute. Such 
a notion is not well founded in law. Damages, in lieu 
of interest, are allowed at common law, for a default to 
pay money or deliver property, upon the principle, that 


} . Star ahnwia 1 PADITA atten fnyr thy a + a 
the creditor should be compensated for the want of punc- 


tuality in his debtor in keeping him out of the use of 
money or property—ticWhorter vs Standifer, (2 Porter’s 
2. 519.) Accordingly, it has been held that interest is 
allowed on judgments, by common law, to the time of 


affirmance, or of a new judgment rendered—Sink vs 


T of (None PR 742-\ 98 Dane’a Ah 919 WwW the 
Laagton, (Doug. R. 745;) 2 Dane’s Ab. 212. By the 
aaa ¢ .. iar eeee lacr T avd T'Manhnenwehk « can 
rules of the common kk Lord Ellenborough considered 
$¢ ton he within the ceneral nr winee of a jinrv to cive 
it LU WK VW iblilll UL: CLIC 1 ct PeUViesto Ul G JULY, J sya Cc 
damages for the detention of a debt, and he therefore 
- ,r * 4 . c 
sustained a ve Which allowed interest upon a statue 


table ascertainment of damages, for an injury to indi- 
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vidual property, occasioned by a public improvement 
made by a corporation—1 Maule & Selwyn’s R. 171, 3, 
4, 5,6; and in Givin and wife vs Whitaker, adm’r, (1 
Har. & Johns. R. 755,) it is said that both by the decisions 
of the courts of Maryland and the English courts, every 
judgment for money, carries interest, unless otherwise 
agreed by the parties, or its terms forbid it. So, in 
North Carolina, it has been holden, that a plaintiff is en- 
titled to interest on his judgment, if a new action is 
brought, up to the time of the rendition of the second 
judgment—2 Hayw. R. 26,378. Tothe same effect, are 
Thomas vs Edwards, (3 Aus. 804;) Butler vs Stoneld, 
(8 Moore, 412;) and Prescott vs Parker, (4 Mass. R. 170.) 
In Atkinson vs Braybrook, (4 Camp. R. 380,) Lord Ellen- 
borough considered, that interest was not in general re- 
coverable on a foreign judgment; because it was a sim- 
| ple contract—S. P. 3 Price, 350. But, in McClure vs 
Dunkin, (1 East R. 436,) the Court of King’s Bench de- 
termined, that in assumpsit, on a judgment, rendered in 
Ireland, it was competent to the jury to allow interest to 
the plaintiff, and that, in that respect, there was no dif- 
ference between a foreign judgment and a judgment in 
a Court of record in England—To S. P. vide C. & P. 
. 876. The only adjudication we have been able to find, 
which opposes the position, that interest is recoverable 
on a judgment at common law, is a case to be found in 
4 McCord’s R. 212, which, in our opinion, is outweighed 
not only by principle, but by the authorities we have ci- 
ted. 

In Moore vs Patton, Donegan & Co. (2 Porter’s R. 451,) 
it was determined that a jury might, in their discretion, 
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allow interest upon unsettled accounts, for goods, wares, 
&c. from the time they became due. Andin Tate vs In- 
nerarity, (1 Stewart & Porter's R. 33,) it was adjudged 
competent, upon common law principles, for parties to 
stipulate for the payment of a reasonable rate of inter- 
est; and where it was not ascertained by contract, the 
rate might be fixed * the custum of the place where 
the contract was mad 

From the decisions we have noticed, we educe as ap- 


1% 
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plicable to the case at bar, the rule—That the allowance 
of interest, except upon the particular liabilities em- 
braced by statute, must depend upon the circumstances 
of the case. ‘l'o avoid iis payment, it: is competent for 
a defendant to shew that he is not in fault for the non- 
payment of the principal sum; as, that the plaintiff had 
been absent from the country, without having left a 
known agent, &c. But if the defendant offers no ex- 
cuse for his delay, the plaintiff is entitled to recover in- 
terest, as damages. Where the Legislature have declar- 
ed the value of money by iaw, that value must be the 
measure of damages, allowed in all cases for its deten- 
tion, though the plaintiff may have becn imjured to a 
much greater extent. 

And interest will be allowed by our courts, not only 
upon debts contracted within the State, but upon those 
contracted abroad, if the lex loci contzacius, authorises it. 
Though the right to recover damages for the detention 
of a debt, exists at common law, yet, as that law does 
not prescribe what they shall be,—if the demand arises 
out of this State, it is necessary to shew the value of 


money where the contract was made, ox to be perform- 
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ed. If this has been done by an act of legislation, the 
statute would be the best evidence; ‘if the value depends 
upon usage, it is cempetent to prove it. In the ease be- 
fore us, the cause of action originated in a sister State, 
the common law of which, (because derived from the 
same original source,) We must suppose to be the same 
system of jurisprudence, as prevails withus; and, as we 
have shewn, entitles the defendants in error to damages. 
The statute of North Carolina was evidence to shew the 
legal rate of interest in that State, if not to prove that 
as a@ lav, it entitled the defendants in error to damages. 
The common law had determined the latter question in 
their favor, and it was only necessary to show to what 
extent damages should be admeasured: This was suffi- 
ciently proved by the statute, and without pretending to 
enquire whether the act embraces judgments in the de- 
signation of contracts or liabilities, we are satisfied that 
the court did not err either in refusing the charge asked 
for, or in that given. 
The judgment is affirmed. 
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Where covenants are mutual and dependent, plaintiff must 
aver performance before he can be entitled to recover : and so, 
also, 


] 


. Where a contract is absolute, that the plaintiff is to serve 


twelve months. and the service of the whole time is a condi- 
tion to be performed before he can be entitled to compensation, 
he cannot recover on the contract, unless he aver and prove 
performance on his part; and the sickness of plaintiff a part 


of the time, is no suflicient apology for an imperfect perfor-, 


mance. 


. The true intent and meaning of a contract, is best arrived at 


by ascertaining the intention of the contracting parties, and 
the true construction is that which wil! best serve to carry 


that intention into effect. 


(4. The rule in England, éf appears, is, that where a contract is 





executory, and there isa failure by a plaintiff as to part per- 
formance, he cannot be defeated of his remedy on the contract, 
for so much of it as he has fairly complied with.] 


. Where an action is brought by a party on mutual covenants, 


and there has been a partia! performance only by plaintiff, and 
the defence does not go to the whole consideration, the defen- 
dant may reduce the damages, by shewing what he has sus- 
tained by the failure of the plaintiff, and is not compelled to 
resort to a cross-action: but 


. Where plaintiff covenanted to serve defendant, twelve months, 


as master in a smith’s shop, and was to receive one fourth of 
the nett proceeds of the shop, during that time, for his salary, 
—and his declaration stated that he was prevented by sickness 
from discharging his duty under the contract, for the space of 
four moaths, and claimed the one fourth of the nett proceeds 
which accrued during the eight menths,—the declaration, on 
demurrer, was held defective. 
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Error to the Circuit court of Pickens county. 

This was an action of covenant, prosecuted by the 
plaintiff in error. He declared against defendants, for 
that theretofore, by certain articles of agreement, com- 





monly called a covenant, made and entered into between 
the defendants, as party of the first part, and the plain- 
tiff, as party of the second part, under the seals of the 
parties, defendants, among other things, covenanted with 
the plaintiff, that they, the defendants, being desirous of 
carrying on the blacksmith’s business, in the town of 
Pickensville, in the State of Alabama, would give to the 
plaintiff, one fourth part of the nett proceeds of the bu- 
siness of them the defendants, arising in and from their 
business as blacksmiths, in the town of Pickensville, for 
and during the term of twelve months, commencing on 
the day of the date of said agreement; and that they 
would furnish three good hands to work under plaintiff; 
and should they, the defendants, at any time consider it 
to their advantage, to employ more hands than the three. 
they should have full power to employ as many hands 
in and about said business of smithing, as they might 
deem expedient, giving to plaintiff an equitable propor- 
tion of the nett proceeds of the business, reference be- 
ing had to the compensation which plaintiff would be 
entitled to if three hands only had been employed; and 


defendants further covenanted to and with the plaintiff, 


to furnish a shop, and all tools necessary to carry on said 
business of smithing, and also to use due diligence to ob- 
tain such iron and steel as might be necessary for carry- 
ing on the aforesaid business. 

And the plaintiff, in consideration of the bargain and 
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agreement of the defendants,by their covenant,to and with 
the plaintiff, covenanted to and with the defendants, by 
his covenant, to carry on the smithing business for de- 
fendants, with diligence, industry, and care, striving, at 
all:times, to further the business and promote the intey- 
est as much as possible, of them the defendants, dis- 
claiming any right at any time, to intermeddle or inter- 
fere in any manner whatsoever, with any arrangement 
whatever that the defendants might at any time make, 
for furnishing such necessaries as might be wanted in 
carrying on the business; such as procuring steel, iron, 
coals, wood and tools, and also to furnish his own 
meat and drink, washing and lodging; and further, to 
render to such person as defendants might require, each 
night, after any-day that business might be done in the 
shop, a true and correct account of all work, or what 
kind or sort soever,—which it was the duty of plaintiff 
to take account of, and also to pay over to such person, 
all moneys that might at any time be received by him, 
and also an account of all the work done on credit in the 
shop. 

And plaintiff averred, that on the day of the date of 
the covenant, he entered upon the business, and took 
charge of three hands, as required by the stipulations of 
. the acini and for ne months, superintended the 
hands and shop with diligence and care, and labored to 
promote the interest of defendinets and performed fully 
his part of the covenant—after which time, he was af- 
flicted with sickness, and was unable to perform labor 
for four months: The plaintiff further averred, that du- 
hs, the nett pro- 


ring the aforesaid term of eight mont 
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ceeds of the business amounted to the sum of one thou- 
sand doljars, which said sum, by reason of the premises, 
and of their covenant aforesaid, defendants became lia- 
ble to pay to plaintiff, &e. 

To the declaration, the defendants demurred; which 
being sustained by the court below, the plaintiff took a 


writ of error. 
Peck: & Clarl:, for plaintiff in error. 


GOLDTEHWAITE, §.—The plaintiff instituted this ac- 
tion of covenant in the Circuit court of Pickens county 
and from his declaration, we are to ascertain the terms 
of the covenant between the parties. 

The cefendants npc desirous of carrying on the 
blacksmith’s business in Pickensville, covenanted with 
the plaintiffy to give him one fourth part of the nett pro- 
ceeds arising from the business for the term of twelve 
months, commencing from the date of the covenant. 


} simstitft 3 mmosnmoretinn ?, ) ee : 
The plaintiff, tx consideraiio: 2 of the bargain and avree- 
oa taofaenMwnta anwonantan yeypur q 
ment Of the defendants, covenanted to carry on the said 
otc ye them wrwith Ain Ailieanr +) there 
business for them, with duc xe nce, industry and care, 


and nramys ra 


striving, at all times, to further the business, and promote 


ee ees 
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their interes! asmiuch as, possible. 
These stipulations, with others, which are not materi- 
al to be stated, are set forth in the declaration; which 
avers, that a number of slaves were plaeecc 
direction of, tite plaintifffwho entered oh the business of 
blacksmithing, and sunerictended and 
same for the defendants during the space of eight 
» Karine 


months; at the expiration of which peried, he was ta- 
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ken sick, and was unable to perform any service or la- 
bor for the next four months. It is also averred, that du- 
ring the eight months, one fourth part of the nett pro- 
ceeds of the business, amounted to one thousand dollars, 
which the plaintiff claims, by reason of the covenant, 
and his performance, for that period of all which was 
required of him by his stipulations: and the declaration 
concludes with the averment, that the defendants have 
broken their covenant, by not paying him the said sum 
of money. 

Waiving, for the present, the consideration of the form 
of the declaration, it seems obvious, that the plaintiff 
has, on the facts presented, a strong claim to receive 
from the defendants, one fourth part of whatever sum 
was made from the business during the time he superin- 
tended it, and his misfortune ought not to deprive him 
of this claim; yet no little difficulty is experienced in 
ascertaining the true rule of law, applicable to cases of 
this description. 

The covenants, as they are stated by the declaration, 
are mutual, and would seem to be dependent on each 
other; and if this rule is to obtain, the plaintiff must 
necessarily aver performance on.his part, before he can 
be entitled to a recovery. This view is taken by the 
pleader in framing his declaration ; but instead of aver- 
ing performance of the services during the whole twelve 
months, he states as an excuse, that he was disabled by 
sickness during four of the months; and thus the ques- 
tion arises, as to the sufficiency of the declaration. 

If, by the contract of the parties, the plaintiff has sti- 
pulated, absolutely, that he will serve the defendants for 
4. 18 
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twelve months, and the service for-the whole time, is a 
condition to be performed, before he can be entitled to 
any compensation, there is an end of the case ; because, 
by his own statement, he admits, that during a portion 
of the time, he did not render the services contemplated 
by the agreement. 

The elder decisions on the subject of dependent and 
independent covenants, are not to be reconciled with 
each other, and it would be useless to look to them for 
the rules by which we are to arrive at the proper con- 
struction which is to be given to the contract now before 
us. Modern cases, without attempting to lay down or 
prescribe fixed and arbitrary rules, admit that the con- 
struction is best arrived at by ascertaining the inténtion 
of the parties, and giving such construction as will best 
serve to carry it into effect—Kingston vs Preston, (2 
Doug. 689;) Glazebrook vs Woodrow, (8 Term. 371 ;) 
Perry vs Hewlet, (5 Porter, 318.) 

This being the rule, let us endeavor to ascertain from 
the covenants themselves, what was intended to be un- 
derstood by the parties. It is evident that the contract 
was to continue for twelve months, (and during that 
time, neither would have the right, without the consent 
of the other, to dissolve it,) because the nett proceeds, 
during that period, were to determine the amount of 
compensation to be received by the plaintiff. So, it it is 
also evident, that the personal services of the plaintiff 
were to be rendered during the same period, for the pur- 


pose of increasing the sum to be divided at its expira. 
tion ; otherwise, no reason can be assigned why he was 
employed at all. And it is clear, that neither party con 
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templated the sickness or dou of the plaintiff; other- 
Wise, it is fair to presume that such events would have 
been provided aga..st. 

Now, it is 5 Siaelscts that manifest injustice would be 
done to the plaintiff, by inserting an implied considera- 
tion in this contract, that he should continue in health 
during each day of the whole year, and to make his 
compensation depend on the performance of this condi- 
tion. So, it would be equally unjust to the defendants, 
to compel them to pay the plaintiff for the whole year, 
when he may have been incapacitated, by disease, du- 
ring eleven ionths of it. 

As neither party ought to be injured, by that which 
was never contemplated by them when they. entered in- 
to the covenant, some rute must be ascertained, which 
will render equai justice to all concerned. 

If the contract is to be considered as rescinded, and 
that the plaintiff is entitled to a reasonable remunera- 
tion for his services, each party might have reason to 
complain. ‘The defendants might allege, that they had 
only contracted to pay one-fourth of the profits, and none 
might have been made. The plaintiff might insist, that 
the profits, during the time he had rendered the services, 
Were much more than his compensation, as a laborer, 
would amount to. The rescision of the contract, would 
not, therefore, indicate the true rule. 

If the plaintiff should insist (as he does by his decla- 
ration.) that he is entitled to receive his proportion of the 
profits made during the time he rendered the services, 
the defendants might well reply, that the business for 
the other part of the year had been unprofitable, and in- 
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volved them in debt—when it was but equitable, that 
the profits of the first eight months should discharge the 
losses of the last four: or they might insist that their 
reasonable profits to have been expected, were much 
lessened by the illness of the plaintiff, and that they 
Were entitled to receive from the former fund, a remu- 
neration for the profits which would have accrued to 
them.- 

A principle of decision has obtained in eases where 
there are mutual covenants, and a part performance has 
been made, which, if applied here, will, we think, af- 
ford the means of arriving at a rule agreeable alike to 
equity and law. 

The case of Boone vs Eyre, (1 Hen. Black. 273,) was 
a case of mutual covenants. The plaintiff conveyed to 
the defendant, the equity of redemption of a West India 
plantation, together with a stock of negroes on it, in con- 
sideration of five hundred pounds, and an annuity of one 
hundred and sixty pounds for his life; and covenanted 
that he had a good title to the plantation, was lawfully 
possessed of the negroes, and that the defendant should 
quietly enjoy; and the defendant covenanted that the 
plaintiff, well and truly performing all and every thing 
therein contained, on his part to be performed, he, the 
defendant, would pay the annuity. The breach assign- 
ed, was the non-payment of the annuity—plea, that the 
plaintiff was not at the time of making the deed, legal- 
ly possessed of the slaves or the plantation, and so had 
not a good title to convey,—to which there was a gene- 
ral demurrer. Lord Mansfield held, that as the cove- 
nants in relation to the slaves went only to a part of the 
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consideration, and as the breach of covenant would be 
paid for in damages, the plea was not good; and if it 
were allowed, any negro not being the property of the 
plaintiff, would bar the action. 

So, in the case now before us, if the performance of 
the services by the plaintiff is a condition, the failure for 
one day would be as fatal as a failure for months. | 

In Campbell vs Jones, (6 Term R.570,) Mr. Justice 
Ashurst, after adverting to the case of Boone vs Eyre, 
says there is a difference between erecuted and erecutory 
covenants: and that there, the covenants were executed 
in part, and the defendant ought not to keep the estate, 
because the plaintiff had not a title to a few negroes. 

Apply this remark to this case. Here is a covenant 
which is to be executed on each one of three hundred 
and sixty-five days,—there is a failure as to some of the 
days, but a performance on the others, Ought the plaintiff 
to be defeated of his remedy? We think not. 

The rule which we have adverted to, is now well es- 
tablished and settled in all the English courts—Carpenter 
vs Cresswell, (4 Bing. 409 ;) 8 Taunt. 585; 2 J. B. Moore, 
639: and its intrinsic merit must cause its adoption 
every where. 

But in these cases, it does not seem to-have occurred 
to the courts, that there was no necessity of throwing the 
defendant on his cross-action, on the covenants to him, 
which would often be productive of evil consequences, 
as in the case of an insolvent, or doubtfully solvent, 
plaintiff. 

In the action of covenant, damaves, and not a sm in 
numero, are recoverable, and although a sum certain may 
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often afford the proper measure of damages, yet it by no 
means follows, that it is the on/y measure. If, then, 
where an action is brought by one party, when the cov- 
enants are mutual, and have been performed in part on- 
ly by the plaintiff, and the defence does not go to the 
whole consideration, it will be a much safer rule to per- 
mit the defendant to reduce the damages, by shewing 
those which he has sustained by the failure of the plain- 
tiff. This course would harmonize with other decisions 
of this court, permitting a partial failure of considera- 
tion to be given in evidence in an action on the original 
contract; and as in many, and perhaps most of the cases 
of mutual covenants, those of one party form the con- 
sideration for the covenants entered into by the other, 
justice would be much promoted by allowing the reduc- 
tion of the damages claimed, instead of compelling the 
defendant to resort to his cross-action, whenever there is 
shewn a partial performance of the covenants. 

We are aware that we have gone further into the 
consideration of this subject, than is perhaps Warranted 
by the case before us, but as many of these questions 
have been adverted to in argument, and as an exposition 
of the rule seemied to be called for, in order that our pre- 
sent decision may be understood, we have gone at length 
into the principle which we think governs such cases. 

To apply the principles we have thus ascertained, to 
the decision of the case before us—It will be seen that 


the declaration is defective, as it assumes, as a conse- 
quence, of the inability of the plaintiff to render the 
services contemplated by the contract, for the last four 
» months of the year, that the mcde of ascertaining his 
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compensation was changed. The contract of the par- 
ties is, that one fourth part of the nett proceeds for the 
year is tobe paid. The plaintiff assumes that he is en- 
titled, under the circumstances, to one fourth of the nett 
proceeds for eight months. 

In this view alone, the declaration is defective, as the 
matters which are set out, do not impair the essential 
features of the contract ; but as this error in the declara- 
tion is sufficient to sustain the judgment of the Circuit 
court, it must be affirmed. 
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THOMASON VS SMITHSON. 


1. Where a prayer for specific relief in a bill in chancery is ac- 
companied with a prayer for general relief, the complainant is 
entitled to other specifte relief, not inconsistent with the case 
stated inthe bill ; but no relief can be granted under the gen- 
eral prayer, entirely distinct from, and independent of, the spe- 
cial relief prayed for— 


2. Therefore, a decree cannot be rendered against a party not 
sought to be charged by the allegations of the bill, although 
such party may be before the court. 


3. A bill may, however, be framed in the alternative, asking relief 
against A, if he has authorised B to collect money due by 
judgment, and against B, if he has collected without authori- 
ty. This would apprise B of the claim set up against him, 
and enable him to file a cross bill against A, and to have the 
equities adjusted between them, or to defend himself in any 


other manner. 


A, The principle, that an answer to a bill can only be overthrown, 
by two witnesses, or by one witness and corroborating circum- 
stances, does not apply to the case of the proof by one witness, 
of the execution of a written instrument, which contradicts 


the answer. Therefore, 


5. Where M assigned to T a judgment he held against S, and 
afterwards, in answering a bill in chancery, denied that he had 
made such an assignment—the proof of the assignment by the 
subscribing witness, is sufficient to countervail the denial of 


the answer. 


Error to the Circuit court of St. Clair county. 

Bill of complaint, with a prayer for relief, injunction, 
&c. On the twenty-seventh day of March, eighteen 
hundred and thirty-five, William Smithson, the com- 
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plainant, filed his bill in the Circuit court of said county, 
exercising chancery jurisdiction, which stated, that there- 
tofore, perhaps ten years ago, one William Mason, then 
a citizen of said county, recovered two judgments against 
complainant, in the Circuit court of said county, both 
judgments amounting to between three and four hundred 
dollars, besides costs,—the exact amount not recollected 

by complainant. After the judgments were rendered, 
said Mason, by his written assignment, transferred both 
of the judgments to one James H. Thomason, now a Cit- 
izen of the county of Talladega, which assignment bore 
date on the fifteenth day of November, eighteen hundred 
and thirty-two, and to which assignment, complainant, 
for more certainty referred, and annexed a copy of the 
same, and which he prayed might be taken as part of 
his bill, together with the receipt thereto attached. Af- 
ter the assignment of the judgment to Thomason, com- 
plainant paid to said Thomason the amount called for 
by the judgments, and the costs on the same; for which 
he had receipts which he was ready to produce. 

The bill further stated, that notwithstanding com- 
plainant had paid and satisfied the judgments and costs, 
said William Mason, or some other person for him, had 
caused executions to issue on said judgments for their 
full amount, without any credits, and that the executions 
were then in the hands of the sheriff of Benton county, 
and had been levied on the property of complainant, 
which was then liable to be sold to satisfy the judg- 
ments—which executions were issued to vex, harass and 
oppress complainant. 

The bill charged confederacy, &c. and prayed that the 

‘By 19 
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confederates, when discovered, might be made defen- 
dants, and compelled to answer; and especially, that 
Mason and Thomason might answer and say whether 
the facts set forth in the bill were not true: and prayed 
that a writ of injunction might issue, commanding the 
sheriff of Benton county, the said William Mason, and 
others concerned, to desist from all further. proceedings 
on said judgments and executions, until the final hearing 
of the cause; and that on such final hearing, the court 
would decree that Mason and his confederates might be 
perpetually enjoined from all further proceedings on the 
judgments and executions, and all such other further and 
different relief, as equity, conscience, and the nature of 
the case required. . 

The assignment and receipt were as follow: 

“ To Burrel Green, Esq. Sir: I do this day assign the 
full amount of the judgments obtained by me in the Cir- 
cuit court of.St. Clair county, against William Smithson, 
—and also the full control and management of the same 
into the hands of James H. Thomason, and his receipt 
shall be mine for the full, or any amount of the above 
judgments. 

(Signed,) “ William Mason. 

(‘Test,) “Louis S. Tulane.” 

- “Received of William Smithson, in full of the above 
judgments,—that.is, the debt and interest on judgments 
up to this date. January tenth, eighteen hundred and 
thirty-three. 

(Signed,) “ J. H. Thomason.” 

The answer of William Mason, stated that respondent 
did recover a judgment at the October Term, eighteen 
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hundred and twenty-four, of St. Clair court, against 
complainant, for the sum of fifty-five dollars as dama- 
ges, besides his costs of suit, but denied that any other 
judgment was rendered in his favor. Respondent ad- 
mitted, that at the same term, a judgment was rendered 
in favor of his daughter, Elizabeth Mason, for the sum 
of two hundred dollars, as damages, besides her costs of 
suit. Respondent denied that he ever assigned or trans- 
ferred either of said judgments to James H. Thomason, 
or gave him any authority verbally or in. writing, to re- 
ceive or receipt for the money due him or his daughter, 
by virtue of said judgment: that he ever received from 
the complainant, Smithson, or from the said Thomason, 
or from any other person, any thing in satisfaction of 
said judgments, nor had he any knowledge of any pay- 
ments, but that the same was, and remained wholly un- 
paid, except that he was informed and believed, that by 
virtue of the various executions he had caused to be sued 
out, some portion of the costs had been paid, which 
he believed had been entered upon the execution docket, 
to the credit of complainant. The answer admitted, 
that executions had been sent to Benton county, where 
complainant resided, but denied that respondent had any 
other motive than to have the amount due, thereby se- 
cured. The answer denied all combination—demurred 
to the bill, and prayed to be.dismissed with reasonable 





costs, &c. 

On the hearing, it was ordered by the court, that the 
injunction obtained by complainant be dissolved, and 
that complainant have leave to amend his bill, and make 
additional parties. 
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The amended bill charged, that one of the judgments 
mentioned in the original bill, to wit, the judgment for 
two hundred dollars, besides costs mentioned, was ren- 
dered in the Circuit court of St. Clair county, in favor of 
Elizabeth Mason, a daughter of said William Mason, 
and stood on the docket in her name; but that the said 
Wiliiam Mason was her father, and probably her next 
friend in obtaining the judgment. Complainant further 
charged, that the said William Mason was the agent and 
attorney in fact of the said Elizabeth, .in the manage- 
ment of the suit, and as such agent and attorney in fact, 
had the full management and control of said judgment, 
and power -to transfer and assign the same; and that 
said William Mason, in his assignment of said judgment 
to said Thomason, did in fact, if not so expressed in the 
writing, assign the said judgment in the name of said 
Elizabeth, to said Thomason, as well as the judgment 
in his own name; and under said judgment and assign- 
ment, complainant had paid the same to said Thomason, 
and the costs to the persons entitled thereto, which judg- 
ment was satisfied, as well as the judgment in thename of 
said William Mason. Complainant prayed that William 
Mason, Elizabeth Mason, and James H. Thomason, might 
be made defendants, and that they might answer the 
the same fully and clearly. 

The complainant further stated, that Thomason pro- 
duced to the orator the assignment, and represented that 
the assignment was for both judgments, and under that 
representation and statement, complainant paid said 
judgment to Thomason. Complainant thought there 
was a combination between Mason, his.daughter and 
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Thomason, to defraud complainant. The amended bill 
prayed, that the judgments might be perpetually enjoin- 
ed; that the relief prayed for might. be granted, and all 
other proper relief, &c. 

The answer of William Mason to the amended bill, 
stated that it was wholly untrue, that he ever gave 
Thomason any assignment, either in writing or other- 
wise, of either of said judgments in said complainant’s 
bill mentioned, nor had he any authority, either verbal 
or written, from Elizabeth Mason, to act as her agent or 
attorney, to transact any business in relation to the judg- 
ment she had obtained against the said complainant. 
The answer also denied all confederacy; and respondent 





thought there was a combination between complainant; 
Thomason, to defraud him and his daughter Elizabeth 
Mason, of their just rights. The answer also demurred 
to the original, and also tothe amended Dill, and for 
cause of demurrer, set forth, that the original bill was 
not signed by either the complainant or his counsel. It 
did not specify or designate the parties against whom 
process was to issue, nor was there any prayer for pro- 
cess against any one: It was multifarious, and blended 
the case of respondent with that of his daughter, Eliza- 
beth Mason, and joined separate and distinct judgments 
in one bill: There was no equity in either the original 
or amended bill. ‘To the answer, respondent added his 
affidavit, that the matters and things as set forth, of his 
own knowledge were true, and those stated upon the 
information of others, he believed to be true. 

The answer of Elizabeth Mason, stated that she was 
advised, and believed it true, that she did recover a judg- 
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ment;.in an action of malicious prosecution - against 
complainant, for the sum of two hundred dollars, in 
the St. Clair Circuit court: that the judgment was 
rendered in her favor during her minority, ten or ele- 
ven -years previous,——and that she understood com- 
plainant. had so concealed his property, that nothing 
could be made, and that in consequence thereof, she had 
given herself no concern about it; but denied that she 
-ever gave her father any authority, either directly or in- 
directly, to compromise, transfer or assign said judgment; 
nor had he ever received from her any authority, as her 
agent or otherwise; to receive or collect said judgment, or 
do any other thing in relation thereto. The answer fur- 
ther stated, that respondent. never received any thing for 
said judgment from her father, or any other person, and 
that the same was yet her property, and had not to her 
knowledge been paid, or in any manner discharged by 
the said complainant, or any other person. 

Respondent demurred to the complainant's original 
and supplemental bills of complaint, and for causes of 
demurrer, set forth :—'That the original bill was not sign- 
ed by either complainant or his counsel: That it did 
not spécify and designate the parties against whom pro- 
cess was to issue, nor was there any prayer for process 
against any one in either the original or amended bill: 
for multifariousness in improperly blending her cause 
and defence with those of the other defendants: for want 
of equity, &c: The answer denied all fraud and combina- 
tion, and prayed that respondent might be dismissed, 
with her reasonable costs. . ! 

The answer of James H. Thomason, stated that it 
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Was true, as set forth in the complainant’s bill, that Wil- 
liam Mason, for a valuable consideration, did, on or about 
the fifteenth day of November, eighteen hundred and 
thirty-two, in the presence of Louis S. Tulane, legally 
assign to the respondent all the interest the said Mason 
had in two executions against Smithson, one in favor of 
said Mason himself, the other in favor of said Mason’s 
daughter, Elizabeth. Respondent distinctly recollected, 
that if not stated so in the assignment, that the said 
Mason, at the time of the transfer, informed respondent 
that both the judgments were placed entirely -within the 
control of respondent, as their full amount had been 
transferred to him,—respondent making the purchase 
with the belief that the said Mason not only had the 
right of making such a transfer in his own case, but al- 
so as the father and natural guardian of his daughter, 
to dispose of that also: Respondent never would have 
consented to give the amount he did for either of the ex- 
ecutions separately, and this was the reason of his re- 
collecting so distinctly the contract’ betwcen him and 
Mason. Smithson paid to. respondent a portion of the 
amount claimed upon the executions, or at least a suffi- 
ciency to induce respondent to transfer to Smithson the 
assigament given by Mason. 

Louis 8. Tulane, a witness for the complainant, proved 
the execution of the transfer and assignment, appended 
to the original bill of complaint. 

At the Fall term, eighteen hundred and thirty-seven, 
the chancellor decreed, that the injunction should be dis- 
solved, and that the complainant's bill should be dismiss- 
ed as to defendants, William Mason and Elizabeth Ma- 
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son, and that they should recover their costs about their 
suit in that behalf expended of complainant, for which 
“execution mightissue. It was further decreed, that com- 
‘plainant recover of the defendant, James H. Thomason, 
the sum of four hundred and twenty dollars and ninety 
cents, it being the amount of the two judgments men- 
tioned in complainant’s bill, and in the answer of said 
Thomason: to wit, the judgment which was recovered 
by defendant, Elizabeth Mason, by her father, as. guar- 
dian, ad litem, against William Smithson, at the October 
term, eighteen hundred and twenty-four, of the St. Clair 
Circuit court, for the sum of two hundred dollars; and the 
judgment recovered at the same term of said court, in 
favor of, and in the name of William Mason, against said 
Smithson, for forty-five dollars, together with the interest 
on the said two judgments, at the rate of eight per cen- 
tum per annum, from the time the same were rendered, 
until the sixteenth day of January, eighteen hundred 
and thirty-three, at which time the money was paid 
over to said Thomason, by complainant; which two 
judgments, and the interest thereon, amounted to said 
sum of four hundred and twenty dollars, and ninety 
cents. 

It was further decreed, that defendant, Thomason, 
should pay the costs of the suit, except those incurred by 
William and Elizabeth Mason, for which execution 
might issue, &c. 

And the plaintiff assigned for error : 

That the chancellor erred in decreeing that the. com- 
plainant below should recover of the plaintiff in error. 
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the sum Mentioned in the decree,—for ‘aititats he prayed 
the decree might be reversed, &c. 


Peck, for the plaintiff in error. 
Brown, contra. 


ORMOND, J.—The view we take of this case, renders 
it unnecessary to examine the various questions which 
have been argued at the bar. Although we are satisfied 
the complainant below might have so shaped his case, 
as to have entitled himself to a decree against the plain- 
tiffin error, an examination of the amended Dill, by 
which the plainti in error was made a party, willshow 
that the bill was not framed with a view to a decree 
against him,—nor can one be rendered in his favor 
against the plaintiff in error, without disregarding the 
well established rules of chancery practice. 

The amended bill, so far from charging the plaintiff 
in error, with fraudulently, or without authority, callec- 
ting the two judgments against him, in favor of Mason, 
and his daughter Elizabeth, expressly charges, that the 
plaintiff had full authority from Mason and his daugh- 
ter, to collect the judgments from him. It is true, the 
bill also charges that the complainant believes, that the 
plaintiff in error has combined with the defendant Ma- 
son, and his daughter, to defraud him; but this allega- 
tion, so far from charging a want of authority in the 
plaintiff to collect the judgments, can only be supported, 
on the supposition that such an authority was given for 


wry 


a fraudulent purpose. hese being the allegations of 


e 


the bill, proof showing a state of facts of an entirely dif- 
(fe 20 
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ferent character, which would authorise a decree against 
a different person, cannot have any influence in the de- 
cision of the cause. 

It is true, that under the prayer for general relief, re- 
lief may be granted, different from the specific relief 
prayed for in the bill. But this principle has never been 
carried so far, as to authorise a decree against one who 
has not sought to be charged by the allegations of the 
bill. 

In Wilkins vs Wilkins, (1 Johns. Ch. R. 111,) it was 
determined, that if a bill, besides the usual prayer for 
general relief, contains a prayer for specific relief, the 
plaintiff is entitled to other specific relief, so far as it is 
consistent with the case stated in the bill. 

No relief can be granted under the general prayer, 
which is of a nature distinct from, and independent of 
the special relief prayed for—Franklin vs Osgood, (14 
Johns. R. 527 ;) see also 2 Atkins’ R. 141; 3 Atkins’ R. 
182; 2 Vesey, 225; 1 Vesey, 426; 13 Vesey, 114; 2 At- 
kins’ R. 325. 

The bill, in this case, might have been framed in the 
alternative, asking an injunction against the Masons, if 
they had authorised the plaintiff in error to collect the 
money due on the judgments; and against the plaintiff 
in error, if he had collected it without authority. This 
would have apprised the latter of the claim set up against 
him, and have enabled him, by filing a cross bill against 
the Masons, to have adjusted the equity as between 


* them, or to have defended himself in any other mode the 


exigency of the case demanded. 
The proof taken in the cause, authorised a perpetual 
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injunction against the elder Mason, notwithstanding the 
denial in his answer. The proof of the subscribing 
Witness, to the authority given tothe plaintiff in error, by 
the elder Mason, was sufficient to countervail the denial 
of the answer. The principle, that an answer can only 
be overthrown by two witnesses, or by one witness and 
corroborating circumstances, does not apply to the case, 
of the proof by one witness, of the execution-of a written 
instrument, which contradicts the answer. 

If, therefore, there could be any decree rendered in 
this court against the plaintiff, it could only be for the 
amount of the judgment in favor of Elizabeth Mason ; 
but for the reason already given, no decree can be made 
against him in this cause. The bill must be dismissed, 
at the costs of the defendant in this court, and the court 
below ; but without prejudice to any suit which the de- 
fendant in error may think proper to prosecute against 
the plaintiff in error. 
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HAYTER VS THE STATE OF ALABAMA. 
. 


1. By the third section of the act of eighteen hundred and thirty- 
three, (Aik. Dig. 122,) personal service of a writ of scire fa- 
cias, issued on a recognizance against bail, in a criminal case, 
Pe required, to enable the State to recover against the defen- 

nt. 


2. Though, i¢ appears, that previous to the statute, a return of 
“not found,” on an original and alias scire facias, was equiv- 
alent to personal service of the writ. 


Scire facias on bond forfeited. The bond acknow- 
ledged-an indebtedness to the Governor of the State of 
Alabama, in a certain sum, and was conditioned for the 
appearance of the principal, at Spring term, eighteen 
hundred and thirty-six, of the Circuit court of Morgan 
county, to answer before the Circuit court, on a charge 
of murder. The record recited a judgment nisi, and 
award of scire facias, at the same term; and a subse- 
quent scire facias, at Fall term, eighteen hundred and 
thirty-six. Both these writs were returned non inventus 
est. 

At Spring term, eighteen hundred and thirty-seven, a 
final judgment was entered; on which defendant took 
a@ writ of error. 

It was assigned for error, that judgment final was ta- 
ken by default, no process being served. 


J. W. McClung, for plaintiff in error. 
The Attorney General, contra. 
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COLLIER, C. J.—The only question raised in this 
case is, Whether the return by a sheriff “not found,” on 
an original and alias scire facias, issued on a recogni- 
zance against bail, in a criminal case, be equivalent toa 
personal service of the writ? If this question was unaf- 
fected by a statutable regulation, we might perhaps de- 
termine, that such returns authorised a judgment against 
the recognizors—3 Petersdorff, 55: 14 -Petersdortf, 371, 
2; 6 Bac. 103, 120. But the Legislature have forestalled 
our enquiries; for by the third section of the act of 
eighteen hundred and thirty-three, (Aik. Dig. 122,) it is 
enacted, that “notices or scire facias’ shall be directed to 
the sheriff, and a copy shall be served on each, by the 
sheriff; and one service on each defendant in said notice 
or scire facias, shall be sufficient to enable the State to 
recover.” Now here is an express legislative requisition 
of the personal service of such process, and in such a case 
as the one at bar, and must control the pre-existing law. 
The plaintiff was not before the court for its action 
against him. ‘The judgment of. the Circuit court must 
therefore be reversed, and the cause remanded for fur- 


ther proceedings. 


COLDTHWAITE, J.—Not sitting. 








158 REPORTS OF CASES IN 





Lamar, et ux. rs. Nicholson, ct al. 





LAMAR, €t UX. VS NICHOLSON, et al. 


1. This court will not look into the transcripts of cases, appen- 
ded to a writ of error, taken upon the judgment of a court, 
on the award of arbitrators,—it not appearing from the agree- 
ment of submission, that the particular cases were referred to 
the award of the arbitrators. 


2. Where there is not the agency of a Court of record, or its 
clerk, or where no written statement, as prescribed by statute, 
is drawn up previous to a submission to arbitrators, of cases 
pending in court,--no judgment can be rendered on the award, 
when made, on motion merely. 


3. An award, if good at common law, may, it seems, be made the 
basis of an action by a party injured, against the one who de- 
clines a compliance. 


A. But an award, where the submission has been made pursuant 
to statute, is a warrant for the judgment of a court, quite as 
much so as the verdict of a jury, and must be followed strict- 
ly by the judgment, both as regards its amount and the parties 
charged ; therefore, 


5. Judgment cannot be rendered against the wife of one of the 
parties to a submission, who was not subjected by the award 
to the payment of any sum either separately, or in connection 
with her husband, though she may have been a party to the 
cases docketed, and so intended, probably, to be included in the 
submission. 


On a writ of error to the Circuit court of De Kalb 
county. 

The writ of error was taken in this case, upon the 
judgment of the Circuit court, affirming that of the 
County court, upon an award, made by arbitrators.— 
The record contained transcripts showing, that previous 
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to the award, there were pending in the County court, 
three several cases, entitled William R. Nicholson, David 
Gage, and Nelson Harlen, against James Lamar, et ux, 
for malicious prosecution. Following the titles of these 
cases, recited in the record, there was the following en- 
try: 

The parties to the several actions agreed in writing, 
to submit the claims made by said plaintiffs against de- 
fendants, to the determination of certain two arbitrators 
mentioned, with a privilege granted to the arbitrators, 
of selecting a third person in case of disagreement; the 
report of whom, or a major part of whom, being made 
as soon as might be, to any court of record of said coun- 
ty,—judgment thereon to be final: and if either of the 
parties should neglect to appear before the referees, after 
notice had been given, of the time and place appointed 
by the referees for hearing the parties in the actions, 
which notice the referees were to be judges of,—they 
should have power to proceed er parte. All the parties 
appeared before an acting justice of the peace, for the 
county, and acknowledged the instrument above men- 
tioned to be their free act. 

Then followed the award, in the words following— 
“William R. Nicholson versus James Lamar and Sally 
Lamar—David Gage versus the same—Nelson Harlen 
versus the same. We, the undersigned arbitrators, ap- 
pointed by the parties in the above cases, having had the 
matter under due and deliberate consideration, present 
the following as our award— 

“]. That James Lamar shall make an acknowledge- 
ment that he prosecuted the above persons improperly. 
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“2. That he shall pay all the costs in the aforesaid ca- 
ses, and also the sum of four hundred dollars as dama- 
ges—In testimony whereof, we have hereunto set our 
hands and seals, this sixteenth day of August, eighteen 
hundred and thirty-six.” - Signed and sealed by the arbi- 
trators. 

Upon this award, the County court rendered a judg- 
ment against “the defendants,” for four hundred dollars, 
and costs. The defendants then took a writ of error to 
the Circuit court, and assigned that— 

1. The husband and wife were improperly joined in 
the action, as the record alleged the tort to have been 
committed by them jointly ; 

2. The court erred in entering up judgment on the 
award of the arbitrators, it being for an aggregate of 
damages, in three separate and several suits, by different 
plaintiffs, and in rendering judgment against husband 
and wife jointly ; » 

3. The record did not shew how the matter was sub- 
mitted to arbitrators ; 

4. It did not shew that the arbitrators were sworn ; 

5. That costs for slander was entered in each case, 
whereas it cannot lie against two persons. 

In the Circuit court, the judgment was affirmed, and 
from this judgment, there was a writ of error sued out 
to the Supreme court. 

It was here said— 

1. There was error in affirming the judgment of the 
sounty court, in rendering judgment against husband 
and wife, the wife being improperly joined, as the record 
alleged the tort to have been committed by them jointly. 
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2. The court erred in rendering judgment on the 
award of the arbitrators in favor of separate plaintiffs, 








in their separate actions jointly, and for costs separately ; 

3. In rendering judgment on the award against hus- 
band and wife, when the award was against the hus- 
band alone ; 

4. In rendering judgment at all, because the record 
did not shew how the matters were submitted to arbi- 
tration ; 

5. Because the award was so uncertain, that no judg- 
ment could be,rendered on it; 

6. The record did not shew that the arbitrators were 
sworn, nor did it shew how the matters were submit- 
ted ; 

7. The award did not follow the submission ; 

8. Nor did the judgment follow the award. 


Brown, for the plaintiffs in error. The only impor- 
tant questions in the case were, whether the submission 
to the arbitrators, Was drawn up in pursuance of either 
of the statutes applicable to the subject: whether the 
terms of the submission had been Kept in view by the - 
arbitrators, and whether the judgment was in strict ac- 
cordance With the award. ‘These questions, he was sat- 
isfied, must, upon an inspection of the record, be an- 
swered in the negative,—-and if so, the case Was at an 
end. The judgment below must be reversed. 'Toshew 
that the judgment was void, for want of an order of 
submission, and because there was no evidence to shew 
what the subject matter referred to the arbitrators was, 
he cited Davis vs McConnel, (3 Stew. 492;) Sherron vs 
7 2] 
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Wood, : (5 Halsted, 7;) 4 Amer. Dig. 56; Eaton vs Ar- 
nold, (9 Mass. R. 519.) The submission on the part of 
_ the wife was void—Eastman vs Burleigh, (N. Hamp. R. 
484;) 4 Bibb, 475. One award could not be made 
where there were several separate and distinct actions— 
5 Amer. Dig. 30; Craig vs Craig, (4 Halsted, 198.) The 
award did not dispose of the several cases, and was 
therefore not final—Vosburgh vs Bame, (14 John. R. 308.) 
The award was anullity, because it did not appear that 
the arbitrators were sworn—1 Halsted, 388; 4 Amer. 
Dig. 41; Lile vs Barneit, (2 Bibb, 167.) 


Baylor, for the defendants, thought the plaintiffs were 
compelled to rely upon the errors assigned in the Circuit 
court. The matters alleged asin error in the first as- 
signment, could only be taken advantage of by plea in 
the County court, to wit, the joinder of husband and 
wife for malicious prosecution and slander—l] Chitty, 
76, and the authorities there referred to in a note. There 
were two causes of error embraced in the third assign- 
ment, the last of which was virtually contained in the 
first. assignment; and as to the other, it was apparent 
from the record in the County court, that although sepa- 
rate suits were necessarily commenced by each of the 
plaintiffs, yetthey grew out of the same transaction, and 
each of the parties were arrested for the same supposed 
offences. If they were willing to submit their common 
and several injuries to the same arbitrators, and were 
content with a joint award and judgment thereon, it 
certainly could not be matter of just complant by the 
plaintiffs in error. 
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There was -another point of view in whieh the case 
might be considered. Would the submission to arbitra- 
tors by the plaintiffs below, and the award founded 
thereon, be a bar to the prosecution of their several ac- 
tions; and if so, should its operation affect the rights of 
the parties, mutatis mutandis, and be alike obligatory 
upon both plaintifis and defendants? ‘The record did 
not shew that the arbitrators were zof sworn, and the 
court would intend every thing warranted by the record 
to sustain judgment rendered on an award—Tankersley 
vs Richardson, (2 Stew. R. 150.) The court might and 
would presume that the County court was satisfied that 
the award was made by the arbitrators under oath, of 
which fact, oral testimony must have been adduced, or 
the County court would not have proceeded to render 


judgment. At ail events, the proper time to have taken 


advantage of that irregularity, supposing it to have in- 
tervened, was at the time the judgment was rendered— 
Aik. Dig. 32,34. The court below had jurisdiction even 


if the causes had not been transferred from St. Clair to 
De Kalb counties—Aik. Dig. 35. 

Touching the sixth assignment of errors, that costs in 
slander could not be awarded against two defendants. 
It was true, that an action: of slander could not be main- 
tained against two defendants, but in malicious prosecu- 
tion, could not one prosecute and another aid and abet? 
The objection was, however, embodied substantially in 
the first assignment. Arbitrators might also, under sub- 
mission, dispose of costs, although not submitted—14 
Johns. R. 161 ; Goodwin vs Yarborough, (1 Stew. R. 152.) 

After parties had gone to trial upon the general issue, 
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without availing themselves of defects which might have 
been reached either by general demurrer, or by motion 
in arrest of judgment, the court would not allow them 
to avail themselves of such defects upon a writ of error— 
Barlow vs Todd, (3 Johns. R. 367;) 1 Chit. 76 ;—on joint 
actions for malicious prosecution. Award could not be 
set aside, because illegal matters were alleged as its 
grounds, and the court would intend every thing the re- 
cord would warrant to sustain the judgment, even though 
no declaration were filed. Matter to reverse a judgment, 
even if apparent upon the face of the record, would not 
be available, 1f the objection were not taken previous to 
judgment—Aik. Dig. 266. 


COLLIER, C. J—This cause came to this court by 
writ of error from the Circuit court of De Kalb. The 
clerk of that court certiffed with this case, the transcripts 
of the records of three several actions at the suit of the 
defendaats in error, against the plaintiffs, for malicious 
prosecutions. Pending these actions, the parties, without 
any notice being taken of them, entered into a joint 
submission of “the claims made” by the defendants 
against the plaintiffs, to two arbittators of their own 
choice, who, in the event of their disagreement, were au- 
thorised to choose an umpire, “the report of whom, or 
the major part of whom, being made assoon as may be, 
to any Court of record of said county, judgment thereon 
to be final,” &c. The agreement tas acknowledged be- 
fore a justice of the peace, and the arbitrators being un- 
able to agree, an umpire was chosen, and an award sign- 
ed by the arbitrators and umpire. The award, after 
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directing the plaintiff, James Lamar, to make suitable 
acknowledgments to the defendants for the outrage up- 
on their feelings, directs “that he shall pay all costs in 
the aforesaid cases, and also the sum of four hundred 
dollars, as damages.” The County court of De Kalb 
rendered a judgment for the sum awarded in favor of 
the defendants against the plaintiffs, which judgment, 
on writ of error, was affirmed by the Circuit court. 

Whatever may have been the intention of the parties, 
or what they in fact did, the record furnishes nothing to 
inform us that the suits then pending for malicious pros- 
ecutions, were actually submitted to arbitration. “The 
claims made” by the defendants against the plaintiffs, 
are stated to be, the matters on which the arbitrators 
were to decide; but the nature of these claims no where 
appears. The titles of three cases are written immedi- 
ately preceding the award, and by the award itself, 
James Lamar is directed to pay the costs of them; yet 
Wwe cannot know any thing of these cases, as they are 
not particularly characterised in any part of the record 
which properly belongs to the case before us. And we 
are not authorised to look into the records of the actions 
attached to the writ of error, for the reason already sta- 
ted, that they are not recited in the agreement of sub- 
mission. All the assignments of error, then, having re- 
ference to those suits, must be disregarded. 

The reference to arbitration certainly does not conform 
to the acts of eigiteen hundred and nineteen, eighteen 
hundred and twenty, or cighteen hundred and twenty- 
four,—the two former of which requires the agency of 
a Court of record, or its clerk, asa preliminary step. The 
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latter declares, that it shall be lawful, where persons 
have a dispute which they are desirous to adjust, to 
make out a particular statement thereof, under their 
hands, in writing, &c. The justice of the peace is then 
to draw up an agreement for the signature of the par- 
ties, which, when signed, they are to acknowledge be- 
fore him. Here no written statement, as prescribed by 
this statute, was drawn up previous to the agreement of 
the parties, and. upon the authority of Davis vs MeCon- 
nell, (3 Stew. R. 492.) no judgment could have been ren- 
dered upon the award on motion merely; but if good at 
common law, it might be made the basis of an action. 
But this objection not being taken in the Circuit court, 
cannot be made available here, Where We are only re- 
viewing the correctness of the judgment of that court. 
It was clearly irregular to render judgment against 
the wife, when she was not subjected by the award to 
the payment of any sum, either separately or in connec- 
tion with her husband. An award, where the submis- 
sion has been made pursuant to statute, is a warrant for 


‘the judgment of the court, quite as much so, as the ver- 


dictof ajury would be; and like the latter, must be fol- 
lowed by the judgment, both as it regards the amount 
and the*parties.charged. The other errors assigned, ei- 
ther do. not arise upon the record, or are disproved by it. 
‘The objection last noticed was the only error presented 
to the view of the Circuit court, and in disregarding it, 
that court erred. Its judgment is therefore reversed, and 
the cause remanded to the Circuit court, that the judg- 
ment of the County court may be there reversed. 



























% 


THE SUPREME COURT OF ALABAMA. 167 


The State vs. Ligon. 








THE STATE VS .LIGON. 


1. A plea in abatement to an indictment, that it was not found by 
the requisite number of grand jurors, because J M, one of 
them, was not, af éie lime of the finding of the indictment, 
a freecholder or householder of the county, is insufficient, and 
therefore bad on demurrer. 


2. But where issue is taken on such defective plea, the defect will 
not be inquired into. 


3. The averment of an afiirmative fact, by a party pleading, ren- 
ders it necessary for !#m to support it by evidence,—unless 
the law presumes its existence. 





A, The law does not presume, that the grand jurors, returned by 
the sheriff, as by law required, are qualified to serve :—to wit, 
that they are all freeholders or householders. 


or 


. Nor is the list of grand jurors, returned by the sheriff, evi- 
dence, that such grand jurors are qualified, according to law. 


6. No judgment will be rendered to this court, on an immaterial ‘ 
issue. 


This was an indictment for gaming, tried in Tuska- 
loosa Circuit court. The defendant plead, that one of ; 
the grand jurors, who concurred in the finding of said 
indictment, and without whose concurrence,.said indict- 
ment was not found by the requisite number of grand 
jurors, to wit, one J M was not at the time of the finding 
of said indictment, a true bill,—a freeholder or househol- 
der in said county of 'Tuskaloosa. 
To this plea, the State replied, that the said J M was, 
at the time of the finding of said indictment, a good and 
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lawful grand juror for said county, for that he was at 
the time of said finding, a freeholder or householder of 
Tuskaloosa county. 

The defendant demurred to the replication, which de- 
murrer being overruled, and leave given to defendant to 
rejoin, then issue was submitted to a jury. 

The defendant .then demurred to the evidence, and 
under it, judgment entered for the State. 

To prove that J M was a qualified grand juror, to wit, 
a freeholder or householder of Tuskaloosa county, the 
State proved by the sheriff’s list, that the name of said 
J M was upon said list of freeholders and householders, 
returned by the sheriff to the clevk of the Circuit court, 
as by law required, next before the term at which he 
served as a grand juror; and also by the record, that said 
JM’s name was upon the record, as one of. those quali- 
fied persons selected according to the act of assembly, 
entitled an act “to alter the mode of selecting grand ju- 
rors,” approved January the ninth, eighteen hundred and 
thirty-six, by the clerk and sheriff, under the superinten- 
dance of the judge of the County court. This was all 
the proof adduced on the part of the State, and was de- 
murred to by defendant. 


Crabb, for the appellant. 
Attorney General, contra. 


GOLDTHWAITE, J.—We can perceive no error, of 
which the defendant has any cause to complain, in the 
decision on the demurrer. | If the plea is to be considered 
as available, the replication was strictly formal and re- 
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gular, as it only asserted affirmatively, what was»denied 
by the plea; and thus a proper issue was formed. The 
plea itself was insufficient, under the decision made in 
the case of the State vs Middleton, at the last term, and 
if it had been demurred to, must have been so pronoun- 
ced; but as issue has been taken on it, the defect cannot 
now be examined—Hazard vs Purdom, (3 Porter, 43.) 
What would have been the effect of amotion on the part 
of the State to award a repleader, is a question which 
does not arise, and as to which, no opinion need be pro- 
nounced. 

The, State having elected to tender an issue to the 
country, On an immaterial plea, must, if the affirmative 
lies on it,—sustain the issue by proof, as in other cases; 
and it is therefore necessary to ascertain. if the facts 
shewn in evidence warrant the judgment of the court 
on the demurrer to evidence. The .records introduced, 
established nothing more, than that the sheriff, and pre- 
vious to the court, returned the name of McCreight, as a 
householder or frecholder; but this return could not be 
conclusive, nor even prima facie evidence, that the fact 
was so.. But it is said that the State was not obliged to 
sustain the issue by any proof,—that it is not allowable 
for a defendant thus to cast the onus of sustaining the 
prosecution, on the State. It is undeniable, that in all 
matters of pleading, the averment of an affirmative fact, 
by a party, renders it necessary for him to support it by 
evidence, unless the law presumes its existence. We are 
not aware that any presumption arises here, that the in- 
dividual was qualified, as asserted by the replication ; 
and it certainly was not such a fact as the defendant 
7 Pf. 22 
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could be called on to disprove, as it would, in most cases, 
be barely possible to establish negatively, that McCreight 
was.not a freeholderor householder. Nor is the argument 
sustainable, that the facts are equally within the know- 
lege of both parties. If they exist, they can surely be 
shewn by the State more easily, and with more certain- 
ty, than the defendant can establish the negative. 

We, therefore, think it was erroneous, to render judg- 
ment on the demurrer to evidence for the State, and for 
this error, the judgment must be reversed; but no judg- 
ment can be here entered, because the issue is wholly 
immaterial. 


The case must be remanded to the Circuit court, With 
instructions to award a repleader. 
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ROWAN VS WALLACE, JUDGE, &C. 


The return of a sheriff, by endorsing on the process, that service 
was acknowledged by defendant, is sufficient. 


Error to the Circuit court of Madison county. 

Debt on adininistration bond. In this case, a question 
arose, upon one of the grounds stated in the bill of ex- 
ceptions, to wit: 

That the court below erred, in rendering judgment 
without a return of the sheriff, that the writ had been 
executed, and without proof that the plaintiff in error 
had acknowledged the service of the writ. 

The return of the sheriff, endorsed on the writ, was 
as follows: 

“Service acknowledged, 15th August, 1836. 

“MM. M. Rowan.” 

“Received, 15th August, 1836. 

‘DPD. B. Turner, sheriff.” 

“ Service acknowledged by defendant. 

“DP. B. Turner, sheriff.” 


Hopkins &§* Parsons, for the plaintiff in error. 


McClung, contra. 


COLLIER, C. J.—All the points made in this case, 
have been decided against the plaintiff in error, by the 
opinion delivered at the present term, in Searcy & Fearn 
vs Thompson, judge, &c. , except that which relates to 
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the insufficiency of the service of process upon the plain- 
tiff. On.the original process, the record informs us, were 
the following endorsements : 
“Service acknowledged, 15th August, 1836. 
“M. M. Rowan.” 





“Received, 15th August, 1836. 
“PD. B. Turner, sheriff.” 
And “Service acknowledged by defendant. 
“DPD. B. Turner, sheriff.” 
Whether the acknowledgment of service certified by 
the sheriff, be that to which the name of the plaintiff is 
subscribed, or whether it relate to some verbal acknow- 
ledgment made thereafter, We are not informed, but will 
intend it to have been made to the sheriff, at a time 


‘when the writ was in his hands for service. The sta- 
tute, in regard to the execution of original process, is as 
_ follows: 


“Tt shall not be necessary, that any declaration, or 
copy thereof, accompany such writ of process, but a 
copy of such writ shall be icft with the defendant at 
the time of serving, and by the officer serving the same, 
&c.”—Aik. Dig. 278. 

This act, it is argued for the plaintiff in error, excludes 
every other mode of executing original process that it 
expressly provides for, that it may be likened to the law 
which authorises a judge to take the acknowledgment 
or probate of deeds, and must be interpreted according 
to its letter. It is true, that this court decided that the 
statute upon the latter subject, did not authorise a court 
acting judicially, to take the acknowledgment of a deed, 
though its judge or clerk had authority, as an independent 
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ministerial act, to take such acknowledgment—Munn & 
Griffin vs Lewis, (2 Porter’s R. 24.) 

The analogy between that case and the one before us, 
in our opinion, will not hold good. In regard to the.ac- 
knowledgment or probate of deeds, the judge and clerk 
derive their entire authority over the subject, from a le- 
gislative act, and according to a well settled rule apply- 
ing to such. eases, the mode which the statute prescribes 
for the execution of the power it confers, must be follow- 
ed. But the sheriff is an officer known to the common 
law, possessing extensive authority, and held to a strict 
accountability for its abuse. He was required to execute 
process according to its mandate,—the same duty is en- 
joined on him here; unless the law has pointed outa 
different manner of execution. This has been done in 
regard to the capias ad respondendum, (Which is the ori- 
ginal process usually employed with us,) though it di- 
rects the caption and detention of defendant's body, yet 
it is regarded by the law, merely as a summons, unless 
by an endorsement thereon, bail is required. The object 
of the statute, in directing the sheriff to furnish the de- 
fendant with a copy of the writ, was doubtless to advise 
him of the complaint to which he was required to an- 
swer, and being intended for his benefit only, it Was sure- 
ly competent for him to dispense with it. 

If the sheriff makes a false return, he is always liable 
to the action of the party aggrieved, and the difficulty 
of falsifying his return, would be no greater, where he 
returns “service acknoWledged,” than where he returns 
“executed, by leaving acopy with the defendant.” In 
either case. it would be great, unless it could be shewn 
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that the defendant was not in the county at the time the 
process was in the sheriff’s hands. 

Considering the common law powers possessed by a 
sheriff at the time the act we have cited, was enacted, 
the manner it provides for serving process does not, in 
our opinion, exclude every other mode of execution, as 
agreeable to the defendant, and as beneficial to the plain- 
tiff. The return of the sheriff must be accredited, and 
the plaintiff in error be taken to have had due notice of 
the pendency of the action against him—Welch vs Walk- 
er, et ux, (4 Porter’s R. 120.) . 

The judgmont is therefore affirmed. 
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bility, or admits it to 


KENNON VS M’REA. 


. The release of an endorser does not operate a discharge of any 


previous party to a promissory note ;—every endorsement of 
a paper being a new and substantive contract, and the liability 
of each endorser, as it respects the holder , being separate and 
distinct from the others. a 


* 


. 


. It is competent for the holder of a paper endorsed in blank, to 


insert the name of an endorsee; and the striking out or altera- 
tion of an endorsement, does not divest the holder of his right 
to maintain an action, against any previous party to the note. 


3. If a promise or acknowledgment, to charge the endorser of a 


promissory note, be made under a misapprehension of facts, io 
wit, under an impression that a demand had been made of the 
maker of a note, or that notice had been regularly sent through 
the post office, and the endorser promised payment or acknow- 
ledged his liability,—the consequence of the laches is not 
waived. 


. And such a promise or acknowledgment will entirely dispense 


with proof of presentment or notice, and will throw on defen- 
dant the double burthen of proving laches, and that he was 
isnorant of it. 


And such a promise must shew that the endorser assumes a lia- 
be continuing: and if the promise be con- 
ditional, the performance of the terms of the condition must 
be proved, before the promise or acknowledgment becomes ab- 
solute. 


And it makes no difference that such a promise or acknowledg- 
ment is made under a misapprehension of law. 


. If a plaintiff shew a sufficient promise or acknowledgment, he 


cannot be deprived of its benefit because made’ after suit 
brought. 


And if such a promise or acknowledgment be made, to the 
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holder of endorsed paper, any party to it who afterwards takes 
it up, may avail himself of it, and maintain action against the 
party making it. 





9. The fact that a note was over due when negotiated, does not 
dispense with demand and notice. 


10. Facts that excuse a demand and notice, may be proved, under 
a declaration in the usual form. 


Error to the County court of 'Tuskaloosa county. 
Assumpsit on a promissory note by endorsee against 
an endorser. ‘The bill of exceptions stated, that on the 
trial of the case, plaintiff submitted in evidence, a pro- 
missory note, of which the following is a copy, to wit. 
“Ten days. after date, I promise to pay Alexander 
Shaw, or bearer, the sum of 157500 dollars, for value 
received, this 4th May, 1825. 
“Hannah Longmire.” 
On which note were the following endorsements : 
1. “I endorse the within note to William Kennon, for 
value received, this 6th May, 1825. 
“ Alexander Shaw.” 
In which endorsement the words “to William Kennon,” 
were interlined in a different hand writing, and with 
different ink from the body of said endorsement. 
2. “TI assign the within note to E. Fuller, for value 


received. “ William Kennon.” 
3. “I assign the within note to Rora McRea, without 

% ° . . 

recourse. December 7, 1829. “ Ezekiel Fuller.” 


In the last endorsement, the words “without re- 
course,” appeared with the mark of a pen run through 
them, as above. 

‘The plaintiff then offered as a witness on his behalf, 
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O22 h.Zexicl Fuller, o12 of the endorsers on said note as 
sae Vi a ovo, to prove defentant’s liability, by reason of 
2 p-9.2.32 td pay the coateats of said note, notw.thistand- 
i2341 0133.01 02 the part of the holder to demand 
payimeat, and giv2 notice of the refusal in due time,— 
to Wadm defendant objected; whereupoa, the plaintiff 
release] the said Fuller from liability to him, plaintiff, 
as ea orser of said note, to plaintiif as aforesaid. The 
defeadant still objected to the witness, as incompetent to 
prove the proin'ss as aforesaid, notwithstanding the re- 
lzas>. But the court overruled the object:on, and dcfen- 
dant excepted. 

The plaintilf proved by Fuller, that Keanoa endorsed 
the note to Fuller, in the fall or winter of cizhteen hun- 
d‘el anl twenty-five, in coasidlerat:o1 of a horse,sold by 
Fuiler to Keaa0n's soa. and that Fuller traded the note 
to McReain eighteen huadvelanitwveaty-s x. In eigh- 
tea hua lred anol twenty-nine, witness held a conversa- 
tioa with Kennon, and toll him, that Mrs. Longmire, 
the maker, was about to fail, and recourse would be had 
arainst the eadorsers.—‘when Kenon requested w.tness 
to inform Shaw, the other endorser, of the same. Tlat 
W.taes3 had another coaversation with dcfendant after 
tis s1it was brouzht, when he, defendant, said he con- 
s:dere. himself bouad, and goo. for the amount of the 
nofo,—and that afterwards, in another conversation with 
defzalant, he again said, thet he was good for the 
anoviit. Plaint:ff also proved by one McMiffan, that 
h2 ka2w Mrs. Loizg:nire for many years—that she had 
$2Voral slaves in her possession,—that she owed hima 
coasiderable sum of moacy which he was never able ta 

7 P. 23 
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collect. Defendant proved that at the time he endorsed 
the note, and at the time cf Mrs. Longinire’s death, she 
Wes in possession, and absolute owner of sufficient pro- 
perty to pay thé amount of said note. Defendant also 
proved by one Jones, that in the year eighteen hundred 
and twenty-five, he purchased a slave of said Mrs. Long- 
mire, and afterwards loaned her money in eighteen hun- 
dred and twenty five or cighteen hundred and twenty- 
six, Which she paid him. ‘The foregoing comprehended 
all the evidence offered or introduced on said trial by 
either party. 

The defendant moved the court for the following in- 
structions to the jury, to wit: First, that the release of 
Fuller, the third endorser, by the plaintiff, operated 
a discharge of the liability of Kennon to McRea, and 
therefore plaintiff could not recover. 

Second—-That if the jury believed from the evidence, . 
that a material alteration was made in the endorsement 
of Shaw, by the plaintiff, or by his authority, it operated 
adischarge of the defendant. 

Thirdly—That if the jury belived a material altera- 
tion was made in the endorsement of Fuller to McRea, 
~ by the plaintiff, or by his authority, it invalidated that 
endorsement, and therefore plaintiff was not entitled to 
recover. 


Fourthly—That the endorsement of the note by Ken- 
non, being after the note became due, did not do away 
with the necessity of a demand of payment of the ma- 
ker, and notice ef refusal to pay, to defendant, in order 
to fix his liability. 

Fifthly—That if the jury believed that defendant made 
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any acknowledgments, from which they could infer a 
vaiver of the want of demand of payment of the ma- 
ker Of the note, and notice of refusal to the defendant, 
but that such acknowledgments were made after the 
suit Was commence), that plaintiff on that ground was 
not entitled to recover. 

The court charged the jury, as to the first point made 
by defendant, that the release of Fuller, the third endor- 
ser, Would not operate asa discharge of Kennon to 
McRea. As.to the second and third points, the court 
decided, that if there was a material alteration made in 
the endorsements by the plaintiff, it would be fatal :— 
but the facts were submitted to the jury, to decide whe- 
ther there was a material alteration or not. ‘The court 
charged the jury, on the fourth and fifth points, made by 
defendant, that as the parties all lived in the neighbor- 
hood, and knew the situation of the maker of the rote, 
and as the assignment of the note was made some time 
after it was due,---a promise to pay the note either be- 
fore or after the suit was brought, would bind the party. 
To allof which, defendant excepted. 

The plaintiff in crror assigned as follows: 

1. That the court below should not have permitted the 
witness, Fuller, to testify ; 

2. That the evidence offered, was not relevant to the 
cause of action laid in the declaration ; 

3. That the court should have instructed the jury, as 
requested by defendant ; 

4. That the court erred in instructing the jury as it 
did; 

5. That the court erred in rendering judgment, &c. 
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K 
Cra>, for plaintiff in crror. 
Pec, contra. 


COLLIER, C. J.—1. The release of Puller, the cncer- 
ec: of the defendant in crror, did not operate a dischurge 
of any prev.ous purty to the ncte. Every cucorsci:cnt 
of apaper isa new and substent:ve contract, ind the 
liability of each cadorser, us it respects the Lolccer, is se- 
parat2 and distinct from the others. Uence, a prier cn- 
dorser, who has paid a note, cannot call upon a subce- 
quent party fur contribution, but can only Icok to tl.osc 
whose names are previousto hisown. Fullcr. then, be- 
inz in ro event liable to the plaint.ff in errcr, it n.ust 
be immateri:l to the plaintiff, whether the ccfencert 
reise him or not. ‘She ceases of a relecse frcm a joint 
and several liability, or of a prior encorser, rest upon cn- 
tirely different grounds, and consequently, co nct confict 
wth the position we have laid down. 

2. It is certainly the duty of the judge, to determine 
all questions of Jaw which may arise in the progrcss cf 
a tria!, and if, instead of determining himself, a point 
ra‘scd, he refers it to the jury, it is crror,—if the party 
complaining, could be injured by such reference. Here, 
it is true, the judge of the county court submitted it to 
tas jury to decide whether there was a material altera- 
tion in two of the endorsements on the note, when he 
sould have determined the question of materiality him- 

lf, an 1 only have submitted it to them to ascertain wke- 
ther the alteration was made. In regard to the first alterc- 
ton alleged, to wit, the insertion of these words, “to 
William Kennoa,” in an endorsement originally as fol- 
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lavs: “Iendorsc the within note, for value received 37 
this Gth of May, 1>25.” Signed—“ Alexander Shaw ;"— 
it can oaly be regarded as the filling up of a blank en- 
dorsement. And. t is clearly comretent for the Lolcer 
Of pape: endovred in blank, to iusert the nume of in 
endorsee—Snee vs Fresctt, 1 Atk. £49; Cra vs Portal, 
S$Caur. 240: Chitty on Lills. 134 5,6: Pyles on bills, 
85.6: Su th’s Ver. Law, 128: Pank of Utica vs £mith, 
18 Johns. R. £80: Josscliun vs Aves. 3 Mass. R. £74; Ty- 
ler vs Binney, 7 ibid. 479: Hungerford vs %1] cimy<en, 
Kirby's R. 393; Snyder vs Si.tterlee, ct al, Poeun. 2. £9; 
Lovell vs Everton, 11 Johns. 2. 52; sce also | ( uine’s R. 
271. Inrispectto the second altcraition insisted on. in 
striking from Fuller's encorscment to the defendant, tLe 


’ 


words “w.thout recourse,” Wlhitcver infucnce it mey 
Lav ucou the liability of i uller, cunuet divest the ce- 
feadant of tle right to miintain an act.on aguinst ery 
previous party to the note. Whilea material alteration 
would destroy the endorsei’s uncertaking to pay, yct es 
the encorsement shews thit the legal t tle has been trans- 
ferred, the endorsce stands in the place of his endorscr, 
and may sue all persons who Were chargable to him. 
Now, although the jidze of the county court skould have 
decided upon the legal effect of the alteritions, the ylain- 
tiff cannot assign his refusal to do so, for error; Lecause 
the alterations were perfectly unimportant, and conse- 
quently, the plaintiff could not have been prejudiced, Lut 
night be benefited; as the charge could not hive in- 
duced the jury to find against him, but might cause them 
to find in his favor. [ut had the defendant have been 
uasuccessful below, it would have been competent fcr 
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him to insist upon the refusal of the judge to instruct 
the jury, Unat the alterations were such aus did net pre- 
judice his right to recover; for the reason, that the jury, 
under the influcnee of such acharze as was given, might 
have found their verdict against him. 

&. The charge of the judge, upon the fourth and fifth 
instructions, asked for by the plaintiff in crror, it is be- 
lieved, Cces not harmonise with the law. ‘The charge is 
as follows: “'Thet as the parties all lived in the neigh- 
torkood, and knew the situation of the maker of the 
note, and the assignment was made sometime after the 
note was due, that a promise to pay before or after the 


‘suit Was brought, would bind the party, if the jury 


should belicve from the evidence, the promise was made.” 
This direction, we think calculated to embarrass, and 
probably to mislead the jury, by assuming the contiguity 
of the residence of the partics to the paper to each oth- 
er, and their acquaintance with the situation of the me- 
ker of the note, and laying a stress on these facts, as ex- 
erting an influence over their rights. Dut we need not 

er it in that light; for it is clearly objectionable in 
combining both law and fact, and thus forestalling the 
inquiries of the jury upon the evidence, instead of re- 
ferring it to them to ascertain the facts proved. 

“It is true, that the consequences of a neglect to make 
a demand of the maker or drawer of a note or bill, and 
give notice to an endorser or drawer, may be waived by 
the person authorised to take advantage of it, by a pro- 


~ Mise to pay, or an acknowledgment of a liability to pay— 


Vaughan vs Fuller, 2 Strange, 1246; Horford vs Wilson, 


"1 Taunt. 12; Lundie vs Robertson, 7 East, 231; Brett vs 
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Levett, 13 East, 213; Woodvs Brown, 1 Sturkic, 217; 
Hopes vs Alder, 6 East, 16; Whitaker vs Morris, 1 Esp. 
N. P. 60; Rogers vs Stephens, 2 T. R. 713; Dixon vs 
Ellison, 5 C. & P.437; Margetson vs Aitken, 3 C. & P. 
338; Gibbon vs Cozgon, 2 Camp. 188; Gree nway vs 
Hindley, 4 Camp. 52; Hodge vs Fillis, 3 Camp. 463; 
Potter vs Rayworth, 13 East, 417; Wilks vs Jacks, 
Peake, 202; Walker vs Laverty, 6 Munf. R. 487; Hall 
vs Freeman, 2 Nott & McC. 479; Fortheringham vs 
Price’s ex’or, 1 Bay’s R. 291; Laurence vs Ralston, 3 
Bibb’s R. 102; Ladd vs Kenney, 2 N. Hamp. R. 340; 
Hopkins vs Liswell, 12 Mass. R. 52; May vs Coffin, 4 
Mass. R. 341; Duryee vs Dennison, 5 Johns. R. 248; 
Miller vs Hackley, 5 Johns. R. 375. 

In Jones & Mann vs Savage, 6 Wend. R. 658, it was 
determined, “That a subsequent promise to pay is a 
waiver of the want of notice, in cases only where the 
promise was made with a full knowledge of the fact, 
that duc notice had not been given, and that knowledge 
is not to be inferred from the promise itself, but it must 
affirmatively appcar, that the party knew he had nob ge- 
ceived regular notice; otherwise, the presumption is, 
that the promise wes made under a belief that regular 
notice was given, ‘oman as such notice need not be 
personal’—See also Trimble vs Thorn, 16 Johns. R. 154, 
This decision, not only holds it to be necessary for a 
plaintiff to prove the promise, but requires him to go 
farther, and shew that it was made under such circum. 
stances as make it effectualin law. ‘Tothat extent, we 
think the case cannot be sustained. The rule, we un- 
derstand to be this: If a promise or acknowledgment be 
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mile uiler a misapprebens.ou of fuct; as,—if uncer un 
impress'0a, thauta demand wis tuade of the mukcr ofa 
nots, or that a notice Was regularly sent through tLe 
posto Tice, —at ea lorser promise payment or acknowledge 
his liability, the consequeiuce of laches is not waived— 
Goolall v3 Dolley, 1 'T. R. 712; Dlessard vs Hurst, 5 
Burr's R. 2672; Williams vs LartLolemew, 1 Eos. & Tul. 
236; Steveas vs Lynch, 2 Camp. 333; and Pickin vs 
Graham, I Cr. & Mee. 728. But a promise or acknow- 
lelgment will entirely dispense with proof of present- 
ment or notice, and wll throw on the defendant the 
dowble bu then of proving laches, and thet he wes ig- 
norant of it—Taylor vs loacs, 2 Camp. 135; Ctcvens vs 
Lynch, 12 East, 38; Nash vs Harrington, 1 Aik. R. 39. 
So, the promise or acknowledginent must be sucli is 
shews that the eudorser assumes a liabil.ty, or ucm.ts it 
to be continuin;. If coalt.oaal, the performance of 
the terms of the coaditioa must be proved, before tl:e 
promise or acknowledgment becomes alsolute—Lennis 
vs Mocris, 3 Esp. N. P. 153; Cumming vs French, 2 
Camp. 106, n.; Standage vs Creizgliton, 5C. & P. 406; 
Bonodaile vs Lowe, 4 Taunt. 93. And it will make no 
difference that a promise or acknowlcdzinert were mace 
uader a misapprehens:o.2 of the law, for cvery man 
must be taken to know the law; otherwise, a premium 
is held out to ignorance, and there is no telling to whit 
extent this excuse might be curricd—-Lilbie vs Luimlcy, 2 
East, 469. 

The fac’, that the note was over-due when negttiated, 
did not dispense witha demand and notice. It is the 
duty of an endorsee to demand payment of the maker, 








a 
> 


TIIT SUPREME COUNT CP ALARAMA. 1&5 








within a reasonable time after the transfer to him of 





paper, and if refused, to give notice of non-paymext to 
the enlorser.. The undertaking of the endorser is mace 
updd2 these conditions, and unless they are performed, it 
cannot become absolnte, so as t) ent.tle the holder to his 
action againct him ;—and, in this respect, there is no dif- 
ference betWeen paper endorsed Lefore, and after it is 
due —Ecfertvs De Coudres, 1 Rep. Couns. Ct. C9; Rugely 
v3 Davilso1, 2 Rod. Coas. Ct..33; Poste v + l 
Mec. R.199; Course v3 Shackleford, 2 Nott & McC. 283; 
Aldis, et al, V3 Peecmag 1 Vermoat R. 136: Dwi v3 
Emerson, 2 N. Wau. R. 159; Bishop vs Dexter, 2 Conn. 
h. 419; Perry vs ‘Sateen, 9 Johns. R. 121. 
If the plaintiff show a sufficient proiise or acknow- 

ledgment, he cannot be deprived of its benef:t, because 
it may appear to have becn made after suit brought; 


} 
al a 


fur the reason, that itis supposed the plaintiff had a good 
cause of action, of Which the promise or acknowledg- 
ment furnishes bit cvidence; or if there was no cause cf 
action, When it was commenced, the defendant, for pro- 
per reasons, has admitted it, by waiving his defence— 
Hopley vs Dufresne, 15 East R. 275. 

Whether the facts that cxcuse demand and notice, can 
be j roved under a declarzt 03, in the usual form, against 
a. cndorser, has been sometimes questioned. Lut the 
practice of declarinz, ia such cascs, with an occasional 
decision approving it, and maintaining the waiver to bo 
cquivalent toa demand and notice, in our opinion, affords 
sufficient authority to warrant the admission of these 
facts in cvidence under such a declaration, without put- 

ting the plaintif to declare specially upoa tac promisc~- 
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See Smith's Mer. Law, note m, 149; Noztya vs Lewis, 2 
Conn. R. 478. 

It was not objected in the County court, that a promise 
or acknowledgment made to Fuller, would not inure to 
the defendant inerror; yet, as it is possible the question 
may be made upon another trial, it may be proper to 

emark, that if a promise or acknowledgmeat is madc 
to the holder of endorsed paper,—any party to it, who 
afterwards takes it up. may avail himself of such pro- 
mise or acknowledgment, and maintain an action agains 
the party making it—Fotter vs Ray worth, 13 East, 417; 
Brahan & Atwood vs Ragland; ct al, 3 Stew. R. 247. 
And this, upon the ground that by the paymeut of a notc 
by an endorser, he is remitted to all the rights of the 
holder against the previous parties. So, the holder, it 
vould seem, stands in the same situation as an cndorser, 
and is entitled to the remedics upon the endorscments 
which he would have, were he to take up the paper. 

Instead of stating the law to ke, that a promise to 
pay would bind the plaintiff’ in error, the judge of the 
County court should have instructed the jury, that they 
must be satisfied, from the cvidence, that he cithcr pro- 
mised to pay, or acknowledged that he was liable to 
pay the note endorsed by him, with a knowledge cf the 
Sacts, as they really existed. The jury were authorised 
to determine from the circumstances under which the 
conversation took place between Fuller and the plaintiff, 
and the language employed, not only whcthcr there 
Was @ promise, but whether it was made under a mis- 
apprehension of fact. But their inquiries were restric- 
ted to the promise alone, anda consideration of the 
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circumstances under which it Wes made, entirely excla- 
del. Jn thus limiting the duty of the jury, the charge 
of the judze iscrroneous. The judgment of the County 


court is coasoquently reversed, and the cause remended. 


wasbey 





NID, A SLAVE, US TIIE STATE. 


1. li is good cause of chatleug? toa juror, that he has fermed 
aad expressed an opinion ef the innccence or guilt of a pris- 
ou2Y, from conversations he'd with jurors, who had been pre- 
Vious'y charged with the tral cf tae prisencr. 


2. Tae Cirenit, is prohibited from referr.rg to the Supreme, court, 
viy oe of law arsing 1, 1 acrimina’ cas¢, exec] t it sha'l 
b2 novel and diffieu't,—Tucrefore, no matter can be brought 
to the view of the Supreme comtin such a case, by bil of 
exceptions ; 


3. Nor can the decision of the Cirenit cou:t be reviewed on any 
poiat dehors the record. 


4, But the Supreme court wi'l not be partici’ar as to the ferm of 
roferone2 of ma‘ters for revision, if it clearly appear from th 
record, that a reiverone2 was intended. 


. It. seems, that a bil of exceptions was unknown to the com- 
mon law, aod that the right exits in civil cascs, only by virtue 
cf the statute. 


G. Waether the decision of the Cirenit comt ona chailergs, 
may not b2 paced on the reecrd, without a bill cf excey tions, 


Quere. 


7. Tae dise!:arge cf a jury, fer no bitter cause than that the jue 
ry wore not agreed, is irre guar, and unwarranted Ly ‘aw. 


sve 





ve: 
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8. Secur, wacre the jury have been discharged, in ccoucecue:.co 
of tae exp.ration cf the teria ef the cout. 

9. Zt seems, tat tie rrovision ef the d-c'aration ef rights, 
whieh provide es tiat no person si.a!’, for tue sane ofere., le 
twice pui in jeoj ardy of jife or .in b, is a Very a cieit narim 
of theeymmon aw, bit bas never, ist Erg ane, beeu dve.did 
to extead further tana to cases of acyuittal acd conviction. 

19. Whetier the provisions of the cccluration ef rights cxtencs 
to s.aves,—Quere 

11. Where, by a roversa’ of judzmert, the pricener can be posecd 
ja tae <a ne position wh.ch he cceuy kd when the crrer was 
commnitted—z2 seems, it night be cousidercd that his .ife was 
hever ia danger, and that he migi.t Le suh;cet.d to a new tria 
—aliter, Where he caunct be p aocd ia such J csition. 


12. The nnwarratab’e cisckarge of a jury, after the cvid.nes is 
Ciosed, in a capita: case, is euiva! ‘ext to un ac: “uitta!. 


Ona writ of error, awarded lo ths Circu:t court cf 
Clarke county. 

In-this case, the plaintiff in crror, cs the property cf 
Mrs. Winifred W. Creagh, and her husband, 'Thkcome 
B. Creagh, was indicted at the October term of the Cir- 
cu:t court of Clarke county, cightecn hundred and thirty- 
Six, for the murder of Lorcnzo Johnston, alias Renzy 
Johnston. 

Wednesdzy, the thirteenth of October, kevin -bcen 
set apart for his trial, the piaintifl in error appeared in 
his proper persona, and having plead not guilty, Guctared 
himself ready for trial. ‘The following cxtract from tha 
record, shews the disposition of the case at thet term: 

“The jurors elected, tricd and sworn, to speak the 
truth upon the travorse at issue, doc. on their oaths say, 
that they cannot, by any reasonable probability, agree 
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uzoa a verdict,—and the jury hiving been impannecled 
fo: forty-eight hours, and having been out considering of 
their vordict for about thirty-six hours, and it appearing 
td the satisfaction of the court, that they cannet agrec: 
It is ordered by the court, that the said jury be discharged. 
It is further ordere.! by tne court, that the prisoner be 
romandeJ to jail, for trial at the next term of the court.” 

At the Sprinz term of the court, eighteen hundred and 
thirty-s:vea, the court ordered the sheriff to summon 
fifteca talismen, to ke and appear on Thursday, the 
tweaty-third instant; which number, together with 
to32 in attealance oa the oviginal pannel, were for the 
trial of the prisoncr. ‘The plaintiff in error appeared, 
anda list of thirty-s:x jurors Were furnished to him. 
The jury came into court by order of the presiding 
jalzge, a few minutes before mid-night, and declared in 
0222 court, that they could not agree upon a verdict. 
They weve, therefore, because of the expiration of the 
torm of the court, discharged. 

At Octoder terin, eigniteen huadred and thirty-seven, 
of the same court, Thursiay was sct apart for the trial 
of the prisoner, and the sheriff was directed to summon 
forty-seven gooj and lawfal men, &c. and a list of tie 
sams was furais2d to the counsel for the prisoner, two 
Catire days before the trial. Ona the trial, tue jury re- 
turacd averdict of guilty, and his value was assessed at 
eight huadeel dolars, ‘The prisoaer was sentenced to 
be execute 02 the last Friday in January, eightcen hun- 
lved and thirty-eight, and the case was brought to this 
court, 02 the following bill of exceptions: 





* Bo it romimbeced, that oa tais day, to wit, oa Thur 








“to wit, at the last term of this court; whereupon, the 
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day, the fourth day of the term aforesaid. this cause 
eame on to be tried, and in cmpannecling the jury, one 
Richard Pace was sworn to answer questions, and being 
esked whether he bh ad formed and expressed an opinion 
of the guilt or innozence of the prisoner, answered ke 
had; being further asked, whether thet opinion wa 
formed upon rumor, or a Knowledge of the facts, he re- 
plied, that his opinion was formed by conversing with 
one of the jurors, who had previously tried the prisoner, 


counsel for the prisoner moved that the juror stand aside 
for cause, but the court would not sustain the motion, but 
put the juror aforcsaid upon the prisoncr, to which the 
prisoner, by his counsel, cxeerted. After this, Amos C. 
Wilson, James Cleveland and Stephen Williamson, were 
in like manner sworn to answer gucstions, made like 
answers to Pace, and were severally put upon the pris- 
oner, although exceptions were in like manner made. 
After the prisoner had cxhausted his challenges, John 
Gillus and Archiball Campbell were called as jurors, 
and alsosworn to answer qucstions, and answered they 
had formed an! expres32d opinions, which opinions 
were formed, by conversing with jurors who had tried 
the prisoner ut the last term of this court: whcreuron, 
the prisoner moved that said jurors be set aside for 
cause, but the court overruled the motion, and the said 
jurors Were put upon the prisoner, and were sworn of 
the jury, to which the prisoner exeepted, &c. 

“This is signed as a bill of exceptions strictly, and the 
the defendant may use, in case he has a right, toa wrt 
of error, which is suggested, but it is not intended as a 
reservation of points under the statute.” 











TUK SUPREME COURT OF ALADAMA. 191 





Ned, a slave, rg. the Etat. 
b] ’ 





The following was the assigninent of errors: 

1. That no sufficient caption or other cntry, appearcd 
in said record, shewing that an indictment was duly 
preferred and found against the prisoncr, or that he was 
evor arraizgaed for trial; 

2. No cntire ist of the jury wes served upon the pri- 
soner below, as required by law, it any time, previous to 
said prisoner's being put upon his trial ; 

That two micstrials Were awarded against the fri- 
sojer, and two several jurics cempanneled and sworn ia 
said cause, were discharged by the court, without proper 
Cause, and against the consent of the prisoner ; 

4. That the court erred, as stated in the bill of cxcep- 
tions. 

For these, and ot=cr crrors apparent in the record, the 
said plaintiff, by his counsel, prayed a reversal, and dis- 
charge of the prisoner. 


Porter, for the prisoner, argucd— 

1. That the questioa, whether the prisoner could ha 
thc advantage of a billof cxceptions, depended not sae 
upon a construction of our statutes relating to writs of 
crror; but also upon the peculiar ctructure of that enact- 
ment, authorising a bill of cxceptions 

This court (Lynes vs the Etate, 5 ete £36.) had de- 
termined, that a writ of error lies in a criminal case; 
and had drawa a distinctioa as to the manner by which 
onssaouil have the advaataze of the writ. The court, in 
that case, ruled, that in reusions cases, the writ must is- 
sic from this court, ex gratia. 

The power, which this court possesses to control infe- 
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rior jurisdictions, is derivable under the constitution, 
which authorvisos the Supreme court to issue sach renie- 
dial and original wr.ts,as may be necessary, to give it a 
general superintendence and contro! of inferior jurisdic- 
tioas.—If this prov's on Means any thing, it means that 
in all cases, a// writs, necessary to this purpose, to wit, 
the control of an infer:or jurislictioa, may Le issued— 
Pell vs Payne, ct al, 2 Stew. 413. Wf the power thus 
defined had been left here, this court, in exercising it, 
might well look to the common law, for the rules and 
regulations by which to give effect to the rower. Lut 
the statute of cighteen hundred and_-fouiteen, (Aikin’s 
Digest, 237, s. 1,) which seems to have been intended to 
carry out the const:tut:onal prov:s:oa, prescribes that the 
Supreme court shall have power to issue forth writs of 
error, &c. to remove any judgment or decree cither ct 
common law, or in chancery. This statute contains a 
remarkable clause, (remarkable, because bearing very 
directly upon the ex graiia power of issuing writs in 





clony,)—to wit,—but no cause shall be removed until aficr 
final judgment, except the judge doubts; arhen Lemay re- 
spile final judgment, and refer the question to the Suprenze 
court. 

This statute, it appears to me, clearly cstablishes the 
intentioa of the Legislature, to extend the rrinciples of 
th: common law, by giving a remedy controlling inferior 
jurisdict:oas before final judgment in acause. And it is 
easy to account for this innovation upon principles re- 
gulating the removal of cases from an inferior to a su- 
perior tribunal. ‘The writ of error was a common law 
writ—It oaly lay, after flual julgment, but to provide 
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for cases of doubtin law, arising before final judgment, 
the laww was enacted: » Two: distinctions are to:be Kept 
in view—1. That the remedy. bringing a case into this 
court, by a reservation of a question, when the judge be- 
low doubts, only arrests, or in the language of the Sta- 
tute, only respites judzment/—while a writ of error or 
appea', arrests or respites evecution. And 2. That a sta- 
tute, not the common law, is to be looked to, in this State, 
as the sotirce of the writ of error—the first being looked 
to, for the grant of the writ, the latter for its form. . If 
these distinctions are kept in view, it will, I think, be 
seen to follow, that the difference between er gratia 
writs of error, and those, of course, depends entirely up- 
on the grant of the writ, at common law: and, ifs, 
the righé to a bill of exceptions follows in the train of 
the same principle. , 

A bill of exceptions, is, in most cases, an accompani- 
ment of a writ of crror: for it can only be used in erfor, 








and where error does not lie, a bill of exceptions cannot. J ; 
—Buller’s N. P.'316;. Phil. Evid. 215. For what would" 


be the utility of a writ of error, except for mere errors 
of law, arising on the pleadings, if a party’s right toa 
bill of exceptions, by which he could only show error 
of the court, in rejecting testimony or otherwise, were 
restricted by the will of the judge?. Where the meces- 
sity or bencfit of our statute, enforcing a judge to sign 
and seal a bill of exceptions? 

t is clear, then, to me, that a bill of exceptions, in a 
criminal case; must follow the issuance of a writ of er- 
ror: and this latter, is a matter.depending entirely, asT 
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believe;upon the words of the statute, where one ob- 
tails, or, upon the common law, where there is none. 

“At common law, a writ of error could only be brought, 
_ forverror of law, apparent upon the record. Where, in 
such case, an objection was made, ore fenus, and over- 
ruled by the judge, no redress remained. 'To remedy 
‘this matter, the statute (13 Edward, 1, s. 51,) required 

. the judges, where one was impleaded before them, and 
made exception, to sign it; and if one would not, ano- 
ther should. 

Now, this statute being the origin of bills of excep- 
tion, all power of signing them, and all rights under 
them, must have depended upon the construction of the 
statute. This construction, in reference to the allow- 
ance of -a bill of exceptions in criminal cases, has never 
seriously received, so far as my research. goes, the solemn 
adjudication of the English courts. It has been hinted 





‘ ‘ at, matle the dicta of judges, but as an. abstract ques- 






% tion, has not, I believe, had the deliberate action of the 
nglish judges. Lord Coke, in his definition of the sta- 
tate of Edward, says, exceptions extend to all actions, 
real, personal and mixed: but he is silent as to criminal 
cases. 
The most.early and prominent case, where the ques- 
tion, ‘Was considered, and then, only as an incident, was 
Sir /Vane’s case, on a trial for Treason. There, 
the court refused to sign a bill of exceptions; and why, 
because, say they, civil cases, between party and par- 
ty; ate only within the statute. It is upon this authori- 
ty alone, I'am prepared to say, that:elementary writers, 
have set it down as law, that bills of exception are not 
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allowable in criminal cases. Hawkins only infers, on 
the authority of this case, that bills of exception do not 
lie in treason und felony—Hawk. P. C. B. 2, ch. 46, s. 
210. 

But Lord Hardwick says the point is not setiled—Rex 
vs Inhab. Preston, Rep. ‘Vem. Hardw. 251. 

The fact, then, that a judge, in order to protect him- 
self, under a refusal to sign exceptions in a case of trea- 
son, may have declared that the statute extended only to 
Civil cases, is not stare decisis. Lord Hardwick, to be 
sure, says, (Rep. 251,) that it has never been determined, 
that exceptions did lay upon criminal causes, save in the 
Exchequer—but he does not say, that it had been de- 
termined they absolutely did not. 

It occurs to me, that the judges who construed this 
statute, must-have been guided in their construction, by 
the principles of the common law, respecting writs of error, 
—and as they saw that at common law, writs of error 
issued Only ex gratia, in treason and felony, and of 
course, in civil cases; so, it would be inconsistent with 
this distinction, to allow exceptions, of right, in all cases, 
whether criminal or civil. This is the more apparent, 
from the fact, that the ex gratia power of the superior 
judges, to issue writs of error, would:be nugatory, with- 
out the power of enforcing a bill of exceptions. ‘To 
what end might the party, complaining of a most posi- 
tive and tyranical breach of the law, take his writ of 
error, if the spreading upon the record the circumstances 
of the case, could be arbitrarily withheld? Why, the 
writ of error would be a mockery: and judges, shielding 
themselves behind this power, might break down every 
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protection, securing to the citizen the enjoyment of his 
liberty or his life. Iam led, then, to the conclusion, 
that asthe statute of Edward, was only extended by 
construction, to civil cases,—the signing of exceptions, in 
criminal cases, as was the issuance of writs of error, 
—wWas not, of course, but er gratia: and the same pow- 
er which might be exercised by the superior judges, to 
compel an attorney general to consent to the issuance of 

_ & writ, could compel the inferior court to sign and certi- 
fy exceptions which might have been taken,—.a power 
which was always exercised by mandamus. 

Now, I cannot be met by the assertion, that this matter 
has been adjudicated in the American courts, because 
the only cases of note, are those of the New York tri- 
bunals; and it will be sufficient to remark in reference 
to these, that the statute of New York, respecting the 
signing of exceptions, is identically the English statute, 
in almost its very words. And I maintain that the con- 

., Clusions to which I arrive, are sanctioned by the fact, 
» that the New York courts, while they have decided that 
writs of error are grantable only er gratia in felony, 
' have also decided, that. mandamus will lay to compel the 
signing of a bill of exceptions. <A decision which would 
hever. have been necessary, if in England and New 
York, statutes had, like ours, given a cumulative remedy, 
in cases where the judge might refuse to sign exceptions 
—2 John. C. 118; 1 Caine’s R. 511; 6 John. 279; 2 
Caine’s R. 373. That such astatute in England or New 
York prevails, I cannot discover. 

‘Admitting, then, the English and New York statutes 

to extend only to civil cases, will this court say, that our 
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statute extends in like manner only to civil causes? Can 
any reason_be imagined why a judge could be forced to 
sign exceptions, where the sum of twenty @Collars was 
at stake, and not where the life of the party was in- 
volved? Or what would be the use of this court ex- 
tending its grace in the issuance of a writ of error, when 
the same grace could not force a judge who had tried 
the case, to certify the exception? Suppose a cause to 
occur, where a packed jury had tried one, and the fact 
that this jury appeared on challenge to the array, to 
have expressed a determination to hang the prisoner, 
and after conviction, the court should refuse to certify 
the exception, and refuse to suffer the answers of the 
jury to appear upon the record, or to reserve the point— 
can it be intimated, that in a case of this kind, the party 
would have noremedy? Can it be possible that our law 
is so defective, that while around the liberty and life of 
the accused, the constitution has erected so many barriers 
and safeguards,—merely through a common law techni- 
tality, aman cannot, in the most important trial to 
which he can be subjected, have the revising adjudica- 
tion of this court? Icannot believe it. The necessity 
of the case alone, furnishes the best argument that can 
be adduced, that the writ of error, by the statute of this 
State, whatever it might be at common law, is one of 
right, issuable of course; and that the exception on 
which alone it can, in most cases, be founded, must fol- 
low as an incident. But if this court should adhere to 
the opinion expressed in Lynes vs the State, that a writ 
of error is one allowable er gratia, on application to this 
court—then, even the power to issue the writ, would be 
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of no avail, if not followed by the power to have the 
exception certified, and the error placed upon the record: 
a power, whether enforced by mandamus or under the 
statute, to me clearly allowable in either civil or criminal 
cases. 

We have seen that the reason why the statute of Ed- 
ward was enacted, was that if judges refused to allow 
an objection made ore fenus, there Was no remedy. What 
mischief. could accrue in civil cases, Which could not ob- 
tain. to a tenfold extent in criminal? Or could judges 
be allowed to reject law in a criminal case, Which, ina 
plea of debt, might availthe defendant? It is. said by 
some of the judges—-if bills of exception were allowed 
in treason and felony, they would be taken upon every 
trial. This shews, that if taken at all, it should be upon 
the grace of the superior court, only Where the merits 
of the case might require a writ of error. 

Any other construction of our statute, would make 
the/reservation of a novel and difficult point, the only 
means by which a criminal could have the benefit of 
this court. Is this congenial to the spirit of our institu- 
tions? Or does it carry out the beautiful provisions of 
the constitution ? 

It will be observed, that I do not attempt to test the 
correctness of my positions, by the common law rules, 
or -by the construction of the English statute, The 
common law of England,—that venerated source of some 
of the most excellent provisions of ‘our statute law, has 
been only adopted in this country, so far as is consistent 
with the spirit of our institutions—and it seems to me, 
that it is inconsistent with these institutions, to thus 
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trammel in criminal ‘cases, the right of appeal. So far 
as the statute law of England, and our own State are 
concerned, I hold there isa material distinction. 

2. In reference to the mistrials which have occurred in 
this case, I assume the positions— 

1. That a juror may be withdrawn under some cir- 
cumstances—as the illness of a juror—of a witness—of 
the prisoner,—and, as ruled in Nugent’s case, in the event 
of the illness of the judge—4 Stewart & Porter, 72; 3 
Ld. Raym. 21; 11 Har. State Trials, 275; 4 Taunt. 
309; 2 Leach C. C. 706; Ib. 618. Also to let the pri- 
soner into a dcfence—Foster’s C. L. 31. 

2. But without the consent of the prisoner, it cannot 
be done—Foster’s C. L. 17; Ib. 31; 2 Stra. 984, 985; 
Hawk. b. 2, c. 47, s. 1; Com. Dig. 701, indictment M. ; 
Foster’s C. L. 30; 2 Hale, 294. 

3. The courts will never permit this consent to preju- 
dice the prisoner —Foster’s C. L. 31. 

4. The test of the power of courts to authorise the 
withdrawal of a juror, depends on the fact, whether it 
would operate favorably, or indifferenily to the prisoner— 
wherever this does not appear, the effect of a mistrial, 
isan acquittal—l Chitty’s C. L. 631; 2 Caine’s R. 304; 
18 Johns. R. 187. 


The Attorney General, for the State, made the following 
points: 

1. Court cannot look to bill of exceptions in this case. 

Our statute says, “If, in the trial of any cause, either 
the plaintiff or defendant,” &c.—Aik. Dig. 254. 

The English statute says, “ When one that is implea- 
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ded before any of the justices, doth allege an exception,” 
&c.—See |] Starkie’s Ev. 431. ‘They are very similar. 
If there is any difference, our statute more manifestly 
relates to civil causes alone, than the English statute— 
13 Ed. 1. 

It has been repeatedly held, that the English statute 
does not allow a bill of exceptions, in a criminal case— 
Sir H. Vane’s case, Kel. 15; Ld. Grey’s case, 1 Vernon, 
175; Buller’s N. P. 316; Willis, 538; Rex vs Barkshead, 
T. Raymond, 486; Chit. C. L. 623, margin; 1 Saunders’ 
Pl. & Ev. 318; McNally’s Ev. 325, 329. 

The New York statute is precisely similar to the 
English. The doctrine appears to have been considered 
s0 Wéll settled, that there are few cases touching the 
point. In People vs Holbrook, 13 John. R. the court treat 
it asa matter no longer open for argument;—on the 
force of the English decisions, I presume. 

That prisoner may be tried again, where the jury have 
been discharged by the court, after they cannot agree— 
See 2 Hale, 295; United States vs Coolidge, 2 Gall. 364; 
Com. vs Bowden, 9 Mass. 494; The Pcople vs Godwin is 
a leading case, 18 John. Rep. 200, 207;—9 Pickering, 
‘Com. vs Knapp, 515, the same thing was done appar- 
ently without objection. See aiso People vs Green, 13 
Wendell, 55. 


GOLDTHWAITE, J.—If the bill of exceptions, found 
in the record of this cause, can be considered by the 
court, it will be evident, when we recur to the decision 
of this court, in the case of the State vs Quesenberry, (3 
Stewart & Porter, 308,) that the Circuit court ought to 
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have sustained the prisoner’s challenge to the jurors. In 
the case cited, the juror stated that he derived the infor- 
mation on which his opinion was founded, from a man 
in whose veracity he had implicit confidence, who said 
he received his information from one of the witnesses: 
an opinion, formed on such information, and expressed, 
was determined by this court, a cause sufficient to ex- 
clude a juror, if challenged. In this case, the juror 
challenged, had formed his opinion from conversations 
held with a juror, who had been empanneled on one of 
the juries, previously charged with the trial of the pri- 
soner ; the information was consequently derived through 
the medium of witnesses, and the only distinction be- 
tween the grade of information, is, that in the one case, 
the witnesses were sworn; in the other, they were not. 

But the prisoner, can derive no benefit, before this 
court, from this opinion ; because we have no authority 
to-review the decision of the Circuit court, or any point 
dehors the record ; and no matter can be brought to our 
view by a bill of exceptions. The general assembly 
has prohibited the Circuit courts, from referring to the 
Supreme court, any question of law, arising in a crimi- 
nal case, except it shall be novel and difficult—Aik. Dig. 
257. The statute does not prescribe the manner in 
which a reference shall be made: but in the case of the 
State vs Prince, (3 Stewart & Porter, 253,) it was held, 
that this court ought not to be particular as to the mode, 
if it clearly appear by the record, that a reference Was 
intended. ‘The contrary, is made directly to appear, as 
the judge states, in the exception, that he has signed it as 
a bill of exceptions, and does not intend it as a reserva- 

ve 26 
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tion of points under the statute. It is clear, that a bill 
of exceptions was unknown to the common law, and it 
is alone by virtue of the statute, that the right exists in 
civil cases: Our statute is not materially different from 
the English act of parliament, or from the statutes of 
our sister States, and it is unnecessary to go into an ex- 
amination of a question which has so often been settled 
—Rex vs Sir HarryVane, (1 Levins, 68;) Rex vs Inhabi- 
tants of Preston, (cases Temp. Hard. 251, 8. C.) 2 Strange, 
1040 ; Bacon’s Ab. vol. 1, 528; 2 Hawk. P. C. ch. 46, s. 
128; United States vs Gibert, et al, (2 Sumner,) 19; Peo- 
ple vs Holbrook, (13 John. R. 90.) 

’ We must not, however, be understood as deciding, that 
the decision of the Circuit court, on a challenge, may not 
be placed on the record, without a bill of exceptions. 
It is stated in 3 Bacon’s Abr. 766, that if a challenge is 
demurred to and overruled, it is entered on the original 
record: and if at nist prius, it appears on the postea 
what the judge hasdone. Whether this method is the 
proper course to be pursued, is not a question now before 
us. A very important subject of consideration is pre- 
sented by those assignments of error, which question 
the existence of any authority in the Circuit court to 
discharge a jury under the circumstances disclosed by 


- this record. If the discharge of either jury was irregu- 


lar) and not warranted by law, we are then called on 
to declare what are the consequences which must ensue, 
so far as the prisoner is concerned. 

The ancient authorities on criminal law, announce 
the general rule, “that a jury once sworn and charged 
in ‘a'case ‘affecting life or member, cannot be discharged 
without giving a verdict.” 
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Lord Coke says, in his third institute, (pp. 110,).“'To 
speak it here, once for all, if any person be indicted of 
treason, or of felony or larceny, and plead not guilty, 
and thereupon a jury is returned and sworn,’'their ver- 
dict must be heard, and they cannot be discharged.” 
Again, in the first institute, (pp. 227, b.) he observes, “a 
jury sworn and charged in case of life or member, can- 
not be discharged by the court or any other, but they 
ought to give a verdict.” 

In Bro. Abr. (tit. verdict pl. 49,) it is said, “ a verdiet de 
Xi ow le Xii, ne voet agree est void verdict: et per curiam, 
les justices duissot aver eux carry in cartes eve eux tang. 
ils sera agree.” 

In Rex vs Ledingham, (1 Vent. 97,) it was determined, 
“that in cases of life and member, if the jury cannot 
agree before the judges depart, they are to be carried in 
carts after them, so they may give their verdict out of 
the county.” ‘The rule, as stated by Lord Coke, has 
frequently been questioned by the English courts, on ac- 
count of its apparent exclusion of cases of consent and 
necessity ; but its soundness, as a general rule, has al- 
Ways been admitted by them. Many exceptions have 
been established by adjudication, some of which will be 
hereafter noticed. Hawkins, whose excellence as a com- 
piler, has never been questioned, says, “it seems to have 
been anciently an uncontroverted rule, and hath been 
allowed even by those of a contrary opinion,’ to have 
been the general tradition. of the law, that ajury once 
sworn and charged in a capital case, cannot be discharged 
(without the prisoner’s consent,) till they have given a 
verdict. And notwithstanding some authorities: to the 
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contrary, in the reign of King Charles: the Second, this 
hath ‘been holden for clear law, both in the reign of 
King James the Second, and since the revolution—2 
Hawk. P. C. ch. 47,s. 1. At amuch later period, and 
when we might reasonably suppose this subject must 
have been repeatedly discussed and séttled by the courts, 
we find Blackstone thus stating the rule: “When the 


evidence on both sides is closed, and indeed when any 


evidence hath been given, the jury cannot be discharged 
(unless in cases of evident necessity,) till they have given 
in their verdict”—4 Black. Com. 360. 
Lord Hale does not state any general rule, but he ad- 
verts to the custom of carrying juries who did not agree, 
around the circuit, and says, this must be done—(2 Hale’s 
P. C. 297.) A practice wholly inconsistent with the 
existence of a discretionary power to discharge a jury. 
We are not to suppose that jurors were transported from 
county to county in a cart, as a mark of ignominy and 
disgrace, or as a punishment for their contumacy in re- 
fusing to agree. It is highly inconsistent, to imagine 
that a people, who, under ail changes of government, 
during a period of néar one thousand years of authentic 
history, have clung to the trial by jury, as the great 
means of preserving their liberties from the oppression 
of those in power, would ever acquiesce in a practice, 
well calculated to bring the institution itself into con- 
tempt; but, on the contrary, we are, I think, compelled 
to arrive at the conclusion, that this custom arose from a 
jealous regard for the preservation of the right of trial 
by jury ; ; and from a defect of power in the courts to 
abridge this right, or to lay down any new rules as to its 
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exercise. ‘The custom, as well as the reason of it, is ad- 
verted to in a late case by Mr. Justice Gassaler, and stated 
in a note by the reporter—Morris vs Davies, et ux, (3 Carr. 
& Payne, 427.) On the English circuits, the judges have 
but one commission of assize, and of oyer and terminer, 
for the whole circuit, although their commission of goal 
delivery, is special, for each county. The jurisdiction, 
therefore, of the judges, as a court of trial, only termi- 
nates with the circuit. As the court has no power to 
discharge the jury, and as its functions cease at the end 
of the circuit, the jury are kept in attendance, and when 
the judges depart from the bounds of the last county, the 
duties of the jury necessarily end with the existence of 
the court to which it is attached. 

As none ofthe elementary writers, before quoted, have 
given any reasons for the existence of the rule stated by 
them, many subsequent judges have supposed it to be a 
mere tradition of the common law, having no adjudica- 
ted case to support it. That this idea is unfounded, the 
case of Rex vs Ledingham, (the case cited from Bro. Ab.) 
and the concurrent testimony of Lord Hale and Black- 
stone, tend to show—(2 Hale’s P. C. 297; 3 Black. Com. 
376.) Lord Hale cites two adjudications in support of 
his text—19 Assiz. 6, and 41 Assiz. 11. 

It is scarcely possible, that in the course of the centu- 
ries, during which the trial by jury has been preserved 
in England, that cases should not have occurred, in 
which juries have not agreed; yet we no where find 
any cases, except those in the reign of Charles the Se- 
cond, in which judges have claimed the discretionary 
power to discharge juries. If we examine the cases, we 
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» ‘shall fiad, that so far from claiming this power, it is in 
all, except those before stated, expressly, or by implica- 
tion; denied. . Mansel’s case, reported in 1 Anderson, 103, 
is not before us, but from the statement of it by Mr. Justice 
Foster—(Foster, 31,)—I infer, that some verdict which 
the court, ought to have received, was, in point of fact, 
agreed. on by the jury; and that they would agree on no 
other: this being the case, the judges induced the priso- 
ner, who, according to the custom of the times, was un- 
aided by counsel, to agree, that a juror might be with- 
drawn, and with his consent, thus induced, a mistrial 
was ordered. Mr. Justice Foster reprobates this conduct 
of the judges, saying, the jury not being agreed on any 
verdict at all, nothing remained to be done by the court, 
but to send them back, and to keep them until they 
should agree to such’a verdict as the court could have 
received and recorded. If the want of agreement on a 
verdict, furnished of itself, a sufficient reason to discharge 
the jury, why was the consent of the prisoner required, 
and why does the case call for the reprobation heaped 
on it by the eminent judge, whose opinion I have just 
quoted? In the cases of Whitebread and Fenweek, (the 
two which occurred in the reign of Charles the Second,) 
juries were discharged after evidence given and closed ; 
because it was not sufficient to convict, and in order that 
the crown might be better prepared on another trial. 
These cases are never mentioned but to be reprobated, 
and nearly all the judges of England condemned them 
as.cruel: and dlegal, and Mr: Justice Foster hopes they 
“may never be drawn into example. Iam free.to confess, 
that I can perceive nosound distinction, between a dis- 
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cretion exercised in discharging a jury after the evidence 
is heard, and the same discretion exercised because a ju- 
ry cannot agree. In both cases, the jury is discharged, 
because the evidence is,not sufficient to. convict; but, in 
the, one case, the opinion is formed by the judge, and on 
the other, by a portion of the jury. The result to the 
prisoner is the same, in each case: he is tried again, and 
the State may be better prepared on the second trial. 
In the case of the Kinlock’s, (Foster, 17 to 40,) the whole 
subject underwent the deliberate consideration of ten of 
the English judges: it was made a question in this case, 
whether a prisoner could consent to a discharge of a ju- 
ry, even when he was thereby let in to claim an advan- 
tage, which he might otherwise have lost; and it was de- 
termined by nine judges against one, that he could... I 
understand all the judges; as admitting the general rule 
to be a good one, which is laid down by Lord Coke, but 
that it is not universally binding; norisit easy to lay down 
any rule which will be so. Foster says ‘the general 
question’ (touching the power of the court to discharge 
jurors sworn and charged in capital cases,) ‘is a point of 
great difficulty, and of mighty importance, and I take it 
to be one of those questions, which are not capable of 
being determined by any general rule, that hath hitherto 
been laid down, or possibly ever may be.’ And again, 
after stating many cases in which the rule has no appli- 
cation, he says: ‘These instances, therefore, must be 
considered asso many exceptions to the general rule; 
though I confess, they do not come up to the case of dis- 
charging one jury, and bringing the prisoner to his trial 
by another’? And again: “Upon the whole, my opinion 
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‘dg; thet all general rules, touching the administration of 
‘Justice, must be so: understood, as to be made consistent 
swith the fundamental principles of justice: and conse- 

; “quently, all, cases, where a strict adherence to the rule 

“would clash with fundamental principles, are to be con- 
anatg as sO many exceptions to it,” 

The cases of exceptions are principally the following : 

“Where a juror wilfully departed from the jury, and went 
ut of town—2 Hale, 297: Where the prisoner was sud- 
denly taken ill, and obliged to be removed from the pre- 
sence of the court—Meadow’s case, (Foster, 76;) Streek’s 
> sense, (2 Carr, & Payne, 413 ;) Stevenson’s case, (Leach C. 
»&.618:) Where one of the jurors. was suddenly taken ill, 
“B0\a8 to be unable to proceed in the hearing of the case; 
Rex vs Edwards, (4 Taunt. 309;) Sealibert’s case, (Leach 

-a€: C, '706 ;) Rex vs Edwards, (Russ. & R. C. C. R. 224;) 
“(Hale P. C. 35.) Another class of exceptions may also 
“vbe.noticed, without.our being understood as assenting or 

dissenting to their principles. 'These are those where a 
Jury has been discharged, in order to the preferring a 
“new indictment, better suited to the nature of the case; 
where; through the ignorance or collusion of the officer, 
vor. the mistake of the prosecutor, the fact laid differs 
‘from the real fact, or'comes short of it in point of guilt 
—(Kelynge, 26, 52; Comb, 401 :) or, where undue prac- 

_ etices appear to have been used to keep material witnesses 

‘Soutof the way—(1 Vent. 69; 2 Hale, 295:) or, where 

‘sthe jurors.have been tampered with—)Hyllary T. Henry 
%, Rel. 3, cited Foster, 27; Salk. 646.) The only English 
authority in which (so far as I can ascertain) the power 

~ is Claimed for .a.court to discharge a jury, because they 
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cannot or will not agree, is the Doctor and Student—Dial. 
2ch.s.2: where it is asserted, “that if the jury will 
not agree, the justices may take such order as may seem 
to them, in their discretion, to stand with reason and 
conscience, by awarding a new inquest or otherwise, as 
they shall think best—like as they may do, if oné of the 
jurors die before verdict.” This is entirely an approved 
authority, but not more so than Lord Coke, Mr. Justice 
Blackstone, or Sergeant Hawkins; and the opinion of 
St.Germain cannot prevail against those names,supported, 
as they are, by the decisions adverted to. 

Such are the English authorities; and they seem, in 
the main, consistent with each other ; but when we come 
to an examination of the American cases, we find them 
so variant, and, in some cases, contradictory, that we are 
at a loss to deduce any general rule from them. In the 
United States vs Coolidge, (2 Gallison, 364,) a witness 
refused to be sworn, and Judge Story held, that courts 
possessed the discretionary power to discharge juries, 
whenever, in their opinion, the demands of justice re- 
quired it. This opinion seems to be founded on an im- 
pression, that it was so ruled in Kinlock’s case, though 
I think the extract before given, of Foster’s judgment, 
shows that no such idea was entertained by the judges 
who determined it. 

In the United States vs Perez, (9 Wheat. 579,) the same 
doctrine is held by the Supreme court of the United 
States, but they do not enter into an examination of the 
question. 

In the People vs Olcott, (2 John. Cases, 301,) Chancellor 
Kent goes into a very full investigation of the subject, 

7P. 27 
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and arrives at the conclusion, that courts have the power 
to discharge juries, whenever, in their discretion, they 
think it becomes necessary for the advancement of jus- 
tice; and that an exercise of this discretion ought not to 
be revised, (in that particular case,) Where a jury was dis- 
charged because they could not agree.. This eminent ju- 
rist, after reviewing most of the authorities and cases 
before quoted, mainly founds his opinion, that there is 
no alternative between a denial of the power in all cases 
whatever, and an unlimited discretion,—on the reason,that 
whenever the exception of necessity, is once admitted, 
the court must necessarily judge the fact, and ascertain 
if it exists, and thus the matter is, in all cases, made an 
exercise of discretion. 

Now, it seems to me, that such a conclusion does not 
properly follow. ‘The judge must determine the exis- 
tence of the facts, but when they are ascertained, the 
law determines whether they constitute a case of neces- 
sity. .Thus, the judge ascertains the death or sudden 
illness of a juror,—the law pronounces this a case of ne- 
cessity, that the jury shall be discharged. The court as- 
certains and determines that the evidence is not sufficient 
to convict—It even goes further: it ascertains the exis- 
tence of other testimony, which, if adduced, would, or 
ought to convict—The law determines, that this cause is 
not sufficient to discharge a jury, and thus place the 
prisoner in jeopardy aseconditime. Again, the existence 
of cases, in which the jury must be discharged, as the 
death of a juror or the judge, shows, that power is not 
always discretionary. 

The Supreme court of New York, in the case of the 











THE SUPREME COURT OF ALABAMA. 211 


Ned, a slave, vs. the State. 








People vs Barrett & Ward, (2 Caine’s, 305,) determined 
that a court did not possess the authority to discharge a 
jury, for want of sufficient evidence to convict, although 
such evidence was shown to exist, and to be in the posses- 
sion of the defendants, and the judgment was arrested, 
because the first jury had been irregularly discharged. 

In the subsequent case of the People vs Goodwin, (18 
John. 187,) Chief Justice Spencer quotes this decision 
with approbation, and thus states his conclusion, as to 
the power of the courts: “Upon full consideration, I am 
of opinion, that although the power of discharging a 
jury, is a delicate and highly important trust, yet, that it 
does exist in cases of extreme and absolute necessity, and 
that it may be exercised without operating as an acquit- 
tal of the defendant: that it extends as well to felonies 
as to cases of misdemeanors, and may discreetly be ex- 
ercised in cases, where a jury, from the length of time 
they have béen considering a cause, and their inability 
to agree, may be fairly presumed as never likely to agree, 
unless compelled so to do from the pressing calls of fa- 
mine or bodily exhaustion. And, in the present case, 
considering the great length of time the jury had been 
out, that the period for which the court could legally 
sit, was nearly terminated, and that it was morally cer- 
tain, that the jury could not agree, before the court must 
adjourn, I think the exercise of the power was discreet 
and legal.” 

It should be noticed, that in this case, the jury declared 
only half an hour before the expiration of the term of 
the court, that there was not the least possibility of their 
agreeing. Whether this was sufficient to induce the con- 








212 REPORTS OF CASES IN 





Ned, a slave, vs. the State. 





clusion, that a moral certainty existed, that within that 
time they would not agree, is a point which we will not 
determine; but in all similar cases, it would certainly be 
better to continue to the last moment, than to present a 
question exceedingly difficult of solution in principle. 
If we were disposed to acquiesce in the general correct- 
ness Of the rule, as declared in the People vs Goodwin, 
we should yet be behind the New York decisions,—as in 
the late case of the People vs Green, (13 Wend. 55,) the 
court overleaped all barriers, and decided that the dis- 
charge of a jury is, in all cases, a matter of discretion 
with the judge trying the cause, and that its exercise 
cannot be reviewed. 

In Pennsylvania—Commonwealth vs Cook, (6 Serg. & 
Rawl. 577,) it was decided, after great consideration, and 
a review of all the cases, ancient and modern, that a 
jury could not be discharged because they were unable 
to agree. And, in North Carolina, the doctrine has been 
carried to the extent of declaring, that when the jury 
did not agree within the time during which the court 
was authorised to continue, that the omission to return 
a verdict, was equivalent to an acquittal, and that the 
prisoner was entitied to be discharged, as he could never 
be legally tried by another jury-—“z parte Spear, (1 De- 
ver. 491 ;) the State vs Garriques, (2 Hayw. 241.) 

Although the American cases are thus variant, their 
attentive examination will aid very much in arriving at 
the true understanding of the subject, as it is very tho- 
roughly discussed in many of them, and we cannot 
arise from the perusal of them, without being satisfied 
that each decision has much appearance of reason to 
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support it, however adverse it may be to others. The 
prominent reason which has led to the adoption of the 
discretionary rule, seems to be the certainty that jurors 
will not always agree, and the apparent inconsistency of 
forcing them to agree by bodily exhaustion and confine- 
ment. This is assuming what should be proved. Inno 
case ought a juror ever to be forced to any opinion what- 
ever; but how can it be ascertained that they will never 
agree? Men may, and do frequently, honestly differ in 
opinion, and think that they shall ever continue thus to 
differ; yet experience demonstrates, that conviction often 
takes place, when the subject or the facts are again ex- 
amined. ‘The law declares, that every one shall be en- 
titled to the benefit of atrial by jury, and as long as 
they continue in health, and capable of reasoning on his 
case, he is entitled to the exercise of these powers. 
Whenever from exhaustion or any other cause, a juror 
becomes unable to exercise these functions, and the fact 
is shown to the court to be such as much continue, then, 
a case of necessity has occurred, and the jury ought to 
be discharged. 

AS we are, ina great degree, thrown back on the En- 
glish cases and authorities, for the determination of this 
case, I think we may deduce from them, certain general 
positions, which seem to be fully sustained. 

1. That courts have not, in capital cases, a discretion- 
ary authority to discharge a jury, after evidence given ; 

2. That a jury is, ipso facto, discharged, by the termi- 
nation of the authority of the court to which it is at- 
tached ; 

3. That a court does possess the power to discharge 
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a jury, in any case of pressing necessity, and should ex- 
ercise it whenever such a case is made to appear ; 

4. That sudden illness of a juror, or of the prisoner, 
so that the trial cannot proceed, are ascertained cases of 
necessity, and that many others exist, which can only 
be defined when partiular cases arise ; 

5. That a court does not possess the power, in a cap- 
ital case, to discharge a jury, because it cannot, or will 
not agree. 

When we test, by these rules, the proceeding had in 
this case, we find that the discharge of the first jury, 
having been for no other cause than the jury were not 
agreed, we are compelled to say it was irregular, and 
unwarranted by law: the second jury having been dis- 
charged in consequence of the expiration of the term, 
was, in itself, regular. 

The effect, of this irregularity, only remains to be 
considered. It is not very important, at this time, to de- 
termine the meaning which is to be given to the thir- 
teenth section of the declaration of rights, which pro- 
vides that no person shall, for the same offence, be twice 
put in jeopardy of life or limb, as it is clear that such is 
the unquestionable doctrine of the common law; and 
we certainly have no statute which has introduced a 
different rule, as to the trials of that class of individuals, 
to which the prisoner belongs. It has been made a 
question, whether any of the provisions of the declaration 
of rights extends to slaves; therefore, it is desirable that 
this case shall be decided independent of the constitu- 
tional question, unless the same is necessarily involved. 

Judge Story, in the case of the United States vs 
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Gibert, et al, (2 Sumner, 19,) had occasion to examine a 
similar provision in the constitution of the United States, 
and found the authorities clear to sustain his view, 
that the privilege thus secured, is nothing more than a 
constitutional recognition of a very ancient and well estab- 
lished maxim of the commonlaw. But notwithstanding 
the existence of this maxim, it has never, in England, 
been decided to extend further than the cases of acquit- 
tal and conviction. 

In those cases, in which judgment has been arrested 
for any defect in the indictment, or if an acquittal has 
been had on an insufficient indictment—Staundford P. 
C. lib. 2,106—Lord Hale and Sergeant Hawkins recognizes 
the same doctrine, which is thus stated by the latter: “I 
take it to be settled at this day, that wherever the indict- 
ment or appeal, whereon a man is acquitted, is so far erro- 
neous (either for want of substance in setting out the crime, 
or of authority in the judge before whom it was taken,) 
that no good judgment could have been given on it 
against the defendant,—the acquittal can be no bar of a 
subsequent indictment or appeal; because in judgment 
in law, the defendant was never in danger of his life 
from the first; for the law will presume, prima facie, 
that the judges would not have given a judgment which 
would have been liable to have been reversed. But if 
there be no error in the indictment or appeal, but only in 
the process, it seems agreed that the acquittal will be 
a good bar of a subsequent prosecution, notwithstanding 
such error; the best reason for which seems to be this, 
that such error has been solved by process’—2 Hawk. 
ch. 35,s. 8; 2 Hale’s P. C. 181, 220, 249, 250. 
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In accordance with this doctrine, this court refused to 
discharge a prisoner, on reversing the judgment of the Cir- 
cuit court for an error committed in empanneling the 
jury ; though it was urged that this was extending the 
rule beyond any previous case—The State vs Coleman 
Williams, (3 Stew. 454.) 

If by a reversal of the judgment, the prisoner could 
be placed in the same position which he occupied when 
the error was committed, we might say, in accordance 
with the adjudicated cases, that his life had never been 
at hazard; but in the present case, we never can return 
the prisoner to that stage of the case, at which the error 
intervened. 

We cannot judicially know how many jurors were 
convinced, that he was innocent of the crime charged; 
nor can we know, but that an acquittal might have been 
had, if the jury had not been retained. On principle, 
then, it seems clear, that we cannot place the prisoner in 
a worse situation than he was, when the error was com- 
mitted; and as it is certain that some of the jurors were 
not convinced of his guilt, when they were discharged, 
and as this may never be the result of another trial, it 
follows, that the unwarranted discharge of the jury after 
evidence closed in a capital case, is equivalent to an ac- 
quittal. Such was expressly admitted by Chief Justice 
Spencer, to be the effect of an unauthorised discharged— 
People vs Goodwin, (18 John. 187 ;) and was so declared 
in the Commonwealth vs Cook, (6 Serg. & Rawle, 577 ;) 
and the State vs Garriquez, (1 Hayw. 241.) 

Such must have been_the opinion also of the English 
judges, who sat in the case of the Kinlock’s, (Foster, 17 
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to 40,) as they entertained the motion in arrest of judg- 
ment, a matter which would not have been permitted, 
unless the position, if sustained, would have effected the 
discharge of the prisoners. 

We may also claim the support of Judge Story, who 
has carried the rule so far as to deny the authority of a 
court to grant a new trial, in a capital case, at the re- 
quest of the prisoner. Without yielding our acquiescence 
to this extension of the rule, We may say, it is clear, from 
his exposition of the cases, that an unauthorised discharge 
of a jury is equally fatal, to any subsequent trial, as an 
acquittal or conviction. 

Our conclusion is, that the judgment of the Circuit 
court must be reversed, and the prisoner discharged. 





[The writ of error in this case was applied for and 
awarded, at January term, 1538, but the final decision 
upon the merits, was not made until June term follow- 
ing.—Not being in possession of the opinion until Janu- 
ary, 1839, the case has been, casually, inserted in an 
earlier part of this volume, than was strictly proper.] 
Tne Reporter. 
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1. In a declaration against a bailee for non-delivery of a depo- 
sit, averments are only necessary, which serve to shew the 
grouuds upon which the accountability of defendant arises. 


2. And where the deposit is alleged to have consisted of bank 
notes, it need not be stated by what bauk the notes were issucd, 
—a general description, in such cases, being sufficient. 


3. Nor is it necessary to a!lege that defendant continued to have 
the deposit in possession,—if it passed from him Jawfully, or 
without culpable default, it is matter of defence, which he is 
bound to shew. 


4. Nor is an averment necessary, that a reward was tendered for 
transportation or safe keeping of the thing deposited. 


5. Trover may be brought for bank notes sealed in a letter. 


6. A witness may state that he is a public officer, without pro- 
ducing his commission. 


7. A verdict must respond to the issue, or it will be bad, and no 
judgment can be rendered on it. 


8. Thus—in case against a post master, for negligently loosing 
and refusing to deliver a letter, &c. of p'aintiff,—a verdict, that 
defendant undertook and assumed, &c. is ei r-neous. 


Error to the Circuit court of Tuskaloosa county. 

Case against a bailee for non-delivery of a letter con- 
taining bank notes. 

The d2claration, in this case, contained five counts, as 
follow : 

The first charged, that the defendant, at the time of 
the receipt of a certain letter below mentioned, was post 
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master at Tuskaloosa, and that plaintiff deposited at the 
post office at Louisville, Alabama, for the purpose of 
having the same conveyed to Tuskaloosa, and delivered 
to one Charles Lewen, plaintiff’s agent at Tuskaloosa, 
a certain sealed packet or letter, to be carried in the 
mail, with a suitable subscription on the same, in which 
were bank notes to the amount and value of one thou- 
sand and seventy-five dollars, the property of plaintiff. 
And plaintiff averred that the said letter was received 
by the post master at Louisville, and by him duly mailed 
and forwarded to the post office at Tuskaloosa, for the 
purpose of being delivered to said Charles Lewen. And 
plaintiff averred, that the letter was delivered to defen- 
dant at Tuskaloosa, and further averred, that after the 
letter was received by defendant, said Charles Lewen 
demanded the letter. Yet defendant did not deliver the 
said letter to Charles Lewen, agent as aforesaid, but ne- 
glected and refused so to do, whereby the said sum of 
money was lost to plaintiff. 

The second count, charged that plaintiff deposited 
with the post master at Louisville, for the purpose of 
having the same carried by mail to Tuskaloosa, to be 
delivered to the said Charles Lewen, agent of plaintiff, 
and that the post master at Louisville received for that 
purpose, a certain other letter, in which was enclosed 
bank notes to the value of one thousand and seventy- 
five dollars, the property of plaintiff, which said letter 
Was superscribed and sealed, and was of proper size, 
form and description, and such as was lawful to be car- 
riel by mail. And plaintiff averred, that the latter was 
forwarded in the mail, and was received at the past of 
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fice at Tuskaloosa, and that at the time the letter arrived 
at Tuskaloosa, the office of post master was vacant by 
the death of the previous incumbent, and that defendant 
thereupon, of his own accord, entered the office, and 
took upon himself the duties thereof, and assumed the 
control thereof, and of the mails received at it. And 
plaintiff further averred, that the said letter came safely 
to the hands of defendant, and that it was the duty of 
defendant to deliver said letter to said Charles Lewen, 
when demanded,—and that Charles Lewen, at a proper 
time, did demand said letter, but that defendant, not re- 
garding the duty he had assumed and undertaken to 
perform, and well knowing that said Charles Lewen 
was entitled to receive the said letter, refused to deliver 
the same, by reason whereof, the bank notes were lost 
to plaintiff. 

The third count, alleged that the plaintiff deposited 
at the post office at Louisville, to the end that the same 
might be carried by mail to Tuskaioosa, and there de- 
livered to Charles Lewen, agent of plaintiff, a certain 
other letter containing bank notes, to the value of one 
thousand and seventy-five dollars, directed to Charles 
Lewen, at Tuskaloosa. And the plaintiff averred, that 
the post master at Louisville, received the letter, and sent 
the same by mail to Tuskaloosa, and that it was deliver- 
ed and received at Tuskaloosa, and when the letter ar- 
rived at Tuskaloosa, the office of post master was vacant, 
by reason of the death of the previous incumbent, so that 
there was no post master duly appointed at said office, 
and thereupon, defendant unlawfully possessed himself 
of the office, and assumed the authority of post master, 
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without title or authority, and opened the mails, and 
claimed to be superintendent thereof. And plaintiff 
averred, that the mail containing the letter, enclosing the 
bank notes, duly sealed, came to the possession of de- 
fendant. And plaintiff averred, that the letter was pro- 
perly deliverable to said Charles Lewen, when he should 
afterwards demand the same, and that said Charles 
Lewen did, within proper hours, demand the same of 
defendant, at the post office in Tuskaloosa, and that de- 
fendant refused to deliver the same, whereby plaintiff 
lost the bank notes aforesaid. 

The fourth count, stated that plaintiff deposited at the 
post office at Louisville, to the end that the same might 
be carried by mail to Tuskaloosa, and there delivered to 
Charles Lewen, agent of plaintiff, a certain other letter 
containing bank notes, to the value of one thousand and 
seventy-five dollars, the property of plaintiff, directed to 
Charles Lewen, at Tuskaloosa; and plaintiff averred 
that the post master at Louisville, received the letter and 
sent the same by mail, which arrived at Tuskaloosa. 
And plaintiff averred, that when the mail and letter ar- 
rived at Tuskaloosa, the office of post master at Tuska- 
loosa was vacant, by reason of the death of the previous 





incumbent, so that there was no post master duly ap- 
pointed at Tuskaloosa, and thereupon defendant possess- 
ed himself of the office, and assumed the power and au- 
thority of post master, and took upon himself the con- 
trol of the office, by receiving, opening, distributing and 
forwarding the mails, and controlling and superintending 
the same. And the plaintiff averred, that the said mail 
containing the letter enclosing the bank notes sealed and 
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directed to Charles Lewen, the property of plaintiff, came 
to the possession of defendant. By means whereof he 
became bound, and it was his duty safely to keep the 
letter, and deliver the same to Charles Lewen, when he 
should demand it. And plaintiff averred, that defendant 
did not take proper care of said letter, but kept the post 
office so negligently, and took so little care of said letter, 
that the same, through his neglect and carelessness, want 
of attention and diligence in the discharge ef the duty 
of post master, so assumed by him, that the letter and 
the money was wholly lost, and could not be found, and 
could not be delivered to said Charles Lewen, when de- 
manded, wherefore plaintiff had sustained great loss and 
injury, in the loss of said sum of money. 

The fifth count averred, that at the time the mail and 
letter arrived at Tuskaloosa, the defendant was post 
master there: that the mail containing the letter enclo- 
sing the amount of money in bank notes, sealed and di- 
rected to Charles Lewen, the property of plaintiff as 
aforesaid, came to possession of defendant. By reason 
whereof, it became the duty of defendant safely and se- 
curely to keep said letter, and deliver the same, when 
demanded, to Charles Lewen, to Whom the same was di- 
rected. Plaintiff further averred, that defendant, not re- 
garding his duty, did not take proper care of said letter, 
but so negligently and carelessly kept said post office, 
and took so little care of the letter, that the same, through 
his mere neglect, carelessness, want of attention and dil- 
igence, in the discharge of the duty of post master, so 
assumed by him,—the said letter, together with the mo- 
ney therein enclosed, was lost, and could not not be 
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found, and could not be delivered, with the amount of 





money enclosed as aforesaid. And said plaintiff averred, 
that said Charles Lewen, afterwards demanded in a pro- 
per manner and time, that the said letter should be de- 
livered to him, but the same could not be found, and 
could not be, and was not delivered. And so plaintiff 
said, that through the mere carelessness and negligence 
of said defendant, the said sum of money was lost to 
plaint:ff. Wherefore plaintiff said he was injured, &c. 

To the declaration there was a demurrer, which being 
overruled, defendant plead the general issue: and a ver- 
dict was rendered, as appeared by the entry, in the fol- 
lowing form: “'That defendant did undertake and as- 
sume upon himself, in manner and form as plaintiff had 
complained against him, and they (the jury) assessed 
plaintiff’s damages, by occasion of defendant’s non-per- 
formance of the said undertaking and assumption, at 
one thousand and seventy-five dollars, besides costs,” &c. 

Judginent accordingly. 

The bill of exceptions stated, that plaintiff, without 
introducing any evidence of the establishment of a post 
office at Louisville, in Alabama, offered evidence to prove, 
that he had deposited the letter named in the declara- 
tion, in the post office, in said place; to which defendant 
objected, unless it was proved that there was a post of- 
fice at that place, by higher evidence than the post mas- 
ter, by whoin it was proved; which objection was over- 
ruled, and defendant excepted. Plaintiff then introduced 
a Witness, and asked him if he was post master at Lou- 
isville, to which defendant objected, because there was 
higher evidence of the fact, that he was post master; 
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which objection the court overruled, and defendant ex- 
cepted, &c. 

The following is the assignment of errors :— 

1. The court below erred in overruling the demurrer 
to the several counts of the declaration ; 

2. In admitting the evidence objected to, as set forth 
in the bill of exceptions; 

3. In rendering judgment for defendant in error 
against plaintiff in error, on the verdict of the jury. 

lst. Because the verdict was uncertain and insuffi- 
cient ; 

2d. Because it varied from, and was not responsive to 
the issue joined between the parties; 

3d. Because it found only a part of the matters in 
issue ; 

4th. Because it was a verdict in assumpsit, and not in 
case ; 

5th. Because it did not find the defendant below guil- 
ty of the charges in the several counts of the declaration, 
or any one of them; 

6th. Because it was neither a general or special ver- 
dict applicable to the issue, or issues joined between the 
parties. 





Peck, for the plaintiff in error. 


Porter, for the defendant in error, contended— 

1. That in declaring, in cases like this, the general 
rule must be adopted,—that essential averments only 
should be looked for: and as to these, only certainty to a 
common intent was required. 
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The declaration should show enough, to evidence the 
claim, and not limit the defence. 

The averments claimed as essential—to wit, that the 
letter was in the post office :—that it was carried on a 
mail route ;—that the postage was paid ;—and the par- 
ticular description of the bank notes, lost :—were neither 
requisite to enable the plaintiff to recover, or to assist 
the defendant in his defence. The defendant could be 
liable without proof of any of these facts; for if proper to 
be averred, they must be proved.—If the letter came to 
the possession of defendant, he was liable, whether a 
post master, ar not: and so whether the letter was car- 
ried upon a mail route recognised by law, or not. Sup- 
pose the letter had been carried upon a mail route, not es- 
tablished by act of congress, could that fact avoid the re- 
sponsibility of defendant? Surely not. As to the aver- 
ment of postage, this was certainly not material; for if 
defendant usurped the office, he would be liable for the 
letter; and could not demand the postage, as a condition 
precedent to its delivery.—The usurpation of the office, 
per quod, this letter was lost,—is part of the declaration 


1 


The particular description of the notes, Was not essen- 


tial in this action. Such description, might be essential 
in Detinue, but not in the action for mere damages.—|! 
Saund. P. & E. 394, 395, 396; 2 Stewart & Porter, 60; 
1 Chitty’s P. 364, 365, 371, 372, 373; Ibid, 147; 2 Ibid, 
152, n. 0.; 2 Saund. P. & E. 74, a. 1 

2. The proof of the witness being a public office 
was sufficient without the production ot nissio 


? } ” - - , 4 TY x rm ny Ad ade 
—3 Dane’s Ab. 75; 3 John. 431; 4 D. & E. 366; I 
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Phil. Ev. 179, 180; 6 Binney, 88; 9 Mass. R. 231; 2 
Srta. 1005; 3D. & E. 652; 3 Wils. 443. 

o. That under the several counts, the judgment was 
good. ‘The first count charged, that defendant was a 
post master, and had received the letter, which being de- 
manded, defendant refused to deliver. 

The second count charged, that the defendant, while 
acting as, and assuming the duties of post master, re- 
ceived the letter: and disregarding the duty he had under- 
taken to perform, refused to deliver, &c. 

The third count charged, that defendant unlawfully 
took possession of the letter, and refused on demand to 
deliver. 

The fourth, that defendant assumed duties of post 
master, took possession of the letter, and negligently 
lost it. 

The fifth, that defendant so carelessly kept the office, 
that the letter was lost, &e. 

The plea was the general issue. 

Here, the defence reached to every count ; and of course 
defended every charge and averment in the declaration. 
None of these counts put in issue only the mere receipt 
of the letter. That wasone item of the averments; and 
the court cannot doubt here, but that the jury found this 
fact. If so, other enquiries arose—what became of the 
letter—was it negligently lost, or did the defendant re- 
fuse to deliver it in violation of his undertaking, when he 
assumed lo act as postmaster. One of the charges is the 
assumption of the oflice.—By this assumption, defendant, 
as is contended, became bound for the diligent exercise 
of its duties, What were these duties? One, was to 
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deliver this letter on demand. What say the jury 7— 


“ Defendant did undertake and assume, in manner and 
form as plaintiff had complained, and by reason of the 
non-performance of defendant’s undertaking and as- 
sumption,” the damages are assessed, &c. This, of course, 
is not contended to be atechnical finding in the action of 
trespass on the case; but is it not equal to the issue? 
If not so, it must be alone on the ground, that, the entry 
is in assumpsit. Now, there is certainly more affinity 
between the actions of assumpsit, and trespass on the 
case proper,—than between assumpsit and debt: and 
what says this court as to judgments in the latter action 


7 


—“ That judgment is entered as in assumpsit, the action 
being debt, is no error’—Carroll vs Meeks, (3 Porter, 
226.) 

The judgment rendered in this case, must have the 
same effect, as if rendered strictly in case: and this tests 
its sufficiency—3 Porter, 229; LIb. 15; 5 Stew. & Por. 
317; 3 Stew. 29; Ib. 38; Ib. 192; 1 Chitty’s P. 209, 
396. 


GOLDTHWAITE, J.—In the examination of this case, 
we shall consider the several questions, in the order in 
which they have been presented by the argument of 
counsel; and 

1. As to the sufficiency of the several counts of the 
declaration— 

It is insisted that each count is bad, because there is 
no averment of the establishment of post offices at either 
Louisville or Tuskaloosa—nor of a post route, between 
these places—nor of the appointment of a post master at 











228 REPORTS OF CASES IN 








Moody vs, Keener. — 





Louisville. If the defendant is not liable for the neglect 
complained of, unless there were post offices established 
at these places, a post route designated, and a post mas- 
ter at Louisville appointed, there would be a reason for 
an averment of each of these facts; but his liability 
does not, nor can arise out of these or similar matters, as 
the declaration is framed. 

It is charged With great precision in the three first 
counts, that the letter came to the hands and possession 
of the defendant, to be delivered to the plaintiff’s agent, 
to whom it was directed; and that the defendant failed 
and refused to deliver it when demanded from him; 
whereby it was wholly lost. ‘The two last counts aver 
it to have been lost by the neglect and carelessness of 
the defendant, after it came to his custody. It is laid 
down in all the authorities, that whenever the declara- 
tion shews a duty or a contract, the action on the case 
will well lie, although it may be questionable, if it lies 
for a mere non-feasance. In all cases of deposit, though 
they are said to arise in contract, there is also a moral 
duty, to deliver the thing deposited to the owner upon de- 
mand-—Max vs Roberts, et’al, (12 East, 89.) 

The case made on these counts of the declaration, 
shews that the letter came to the hands of the defen- 
dant; and thus the law imposes the legal obligation, to 
deliver it to the owner when demanded, and a neglect 
or refusal to do so, is a tortious act, for which case will 
lie. ' 

“If,” says Judge Story, (in his treatise on bailment, p. 
93,) “the depository improperly refuses to re-deliver the 
deposit when it is demanded, he henceforth holds it at 











THE SUPREME COURT OF ALABAMA. 229 


_ "Moody vs. Keener. 














his own peril. If, therefore, itis afterwards lost, either 
by his neglect, or by accident, it is the loss of the deposi- 
tary; for he is answerable for all defaults and risks, in 
such cases.” 

It follows from these principles, that the averments 
contended to be necessary, are not so; for the accounta- 
bility of the defendant, does not grow out of any of the 
machinery incident to the post office department, but 
from the single act of refusing to deliver tothe owner, a 
deposit in the hands of the defendant for a particular 
purpose. 

It is next insisted, that it should be stated by what 
bank the notes were issued, in order that the court might 
be able to judge if it was authorised to issue notes. 

The enunciation of this proposition is somewhat start- 
ling, when we reflect that there is within the United 
States, more than three hundred banks. No court could 
ex cathedra, undertake to determine from the statement 
made of the name of a bank, that it was authorised to 
issue bills; and if the averment was necessary, it would 
introduce great prolixity in pleading, as the mere state- 
ment of thenames of many different banks, would very 
much encumber the record. A greater certainty ought 
not to be required in an action of this nature, than is in 
an indictment for larceny, of similar descriptions of pro- 
perty. Astosuch indictments, it has always been held 
not to be necessary to set out the instruments or bills ver 
batim, but a description of them, in a general manner,. 
is sufficient—(2 East’s P. Crown,602,777;)—thus, one bank 
note for the payment of five pounds, of the value of five 
pounds, or the like—Rex vs Johnson, (5 M. & S. 539 ;)— 
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but in actions like this, a much less géneral description 
will suffice, as the thing is not recovered, but damages 
merely, for its loss. 

It is further insisted, that the first, second and third 
counts, are bad, because they do not contain an aver- 
ment, that the letter was in the office when demanded, 
or that it had been lost, by the carelessness of the de- 
fendant. 

The authorities cited, do not shew that this is neces- 
sary; but if it was, the averment is substantially made. 
Each of these counts alleges the letter to have been given 
into the hands of the defendant, and that he omitted 
and refused to deliver it, when demanded. It was not 
necessary for the plaintiff to allege that he continued to 
have it in possession. If it passed from the defendant’s 
possession lawfully, or without a culpable default by 
him, it was matter of defence which he was bound to 
shew; and the law will not presume, after it is traced to 
its hands, that it was not there when demanded from 
him. 

Another objection, on which great stress has been laid, 
is, that no averment is made of the postage having been 
paid or tendered. No authority has been adverted to, 
which sustains this position, and the analogies of the 
law are all against it. There is no question as to the 
right to detain property subject to a lien, until the lien is 
discharged; but in no single case, so far as our re- 
searches have extended, is it necessary to allege a dis- 
charge or tender, in pleading. 

The same right of lien, exists in the case of car- 
riers, .by land or water, and, indeed, in most cases of 
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“<> 
bailment: yet in none of the forms used in the books, do 


we find such an allegation. Evenin actions against 
ship owners, on bills of lading, where the condition is 
express, to deliver on payment of freight, no tender or 
offer to pay is ever averred. Indeed, it falls within the 
acknowledged principle, that al! matters of defence, 
must be pleaded, or given in evidence; and the plaintiff 
need, in no case, negative a fact which should be ad- 
vanced by the defendant, as a complete bar to the action. 
But the position itself is unsound, when applied to the 
case of things which are lost, because the reward is only 
due when the thing bailed has been securely kept or 
delivered. 

It would be absurd to suppose that an individual was 
bound to pay for the transportation of that, which he 
never had received; or that the depository ought not to 
be made liable for a tortious act, in relation to the thing 
deposited, without a tender of the necessary expenses or 
reward. The right to detain, wherever a lien exists, is 
unquestioned, but the mere right will not estop the in- 
quiry into the fact, that the thing has been lost or de- 
stroyed. 

The last objection taken to the declaration, is, that 
the fifth count is substantially a count in trover, and 
therefore bad. It is not perceived that this count, even 
if in trover, would be insufficient, as that action cer- 
tainly would lie for money in a bag—Kettle vs Brom- 
sell, (Willis, 118:) and we see no reason why it should 
not, for money or notes, sealed up in a letter, 

But the case of Orton vs Butler, (5 Barn. & Ald. 652,) 
establishes no such principle as contended for. That 
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Was an attempt to introduce the action of trover for mo- 
ney, not distinguishable from any other money; and to 
substitute the action of trover, for that, of money had 
and received. In that case, it is admitted by the court, 
that the action would well lie for so many pieces of gold 
or silver. ‘There never was, nor can there ever be a se- 
rious question, but that trover can be brought for bank 
notes, if sealed up ina letter, as well as for money in a 
bag—(Bac. Ab. Trover, D.) 

2. As to the admission of the evidence objected to— 

It is contended, that a witness cannot be permitted to 
state that he is a public officer, without producing his 
commission, because the commission is better evidence 
of the appointment, than the assertion of the individual. 
There is nothing in this objection: it has been so often 
settled, that it is now at rest. Even in cases affecting 
the lives of individuals, the rule is admitted to prevail— 
Berryman vs Wise, (4 Term. Rep. 366:) Potter vs Luther, 
(3 John. 431 ;) Gordon’s case, (1 East’s P. C.315;) Reed 
vs Gillet, (12 John. 296.) ' 

3. That no judgment could be legally rendered on the 
verdict of the jury, such as is stated in the record. 

Before we consider this question, Wwe may remark, that 
we are strongly impressed with the belief, that this ver- 
dict, in the words stated, was not returned by the jury 
which tried the cause; and that it is probably the act of 
the clerk, in making up the formal judgment on the min- 
utes of the court. If so, it could have been amended by 
the Circuit court, from the verdict ifself. But no such 
power exists in this court at this time, and whatever may 
be the facts as existing in the court below, we can only 


look to the record as we find it. 
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The words of the verdict are, “on their oaths do say, 
that the defendant did undertake and assume upon him- 
self in manner and form as the plaintiff hath complain- 
ed, and they assess the plaintiff’s damages, by occasion of 
the defendant's non-performance of the said undertaking 
and assumptions, to one thousand and seventy-five dollars.” 

The utmost favor has always been extended to ver- 
dicts, and they are not construed strictly, as pleadings 
are; and we find this rule laid down—(Hob. 54.) 
“That though the verdict may not conclude formally 
and punctually in the words of the issue, yet if the point 
in issue can be concluded out of the finding, the court 
shall work the verdict into form, and make it serve.” 

In the case of Hawks vs Crifton, (2 Burr. 698,) on a 
writ of error upon a judgment of the King’s Bench, in 
Ireland, in an action of trespass for assault and battery, 
the defendant pleaded not guilty, and son assault: to the 
latter plea, the plaintiff replied, de injurita sua propria, 
&c.—and issues were joined. ‘The verdict was, “ guilty 
of the trespass within written,” and judgment rendered 
thereon. The judgment was affirmed, and the rule laid 
down in the case in Hobart, is cited with unqualified 
approbation. It will be observed, that here, by that 
plea, the fact of the assault was admitted, but there 
was also another issue on the plea of not guilty, so that 
there was adirect response to one of the pleas, anda 
verdict could not have been found for the plaintiff, unless 
the jury had negatived the defence set up by the defen- 
dant’s plea of son assault. 

Lord Mansfield says, “it is very clear what the jury 
meant, and the verdict ought not to be avoided, though 

a6. 30 
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the clerk may have been irregular faulty in point of 
form.” 

In the case of Porter vs Rumery, (10 Mass. 64,) the 
facts were, that the defendant to a writ of right, pleaded 
not guilty, and a plea of non twum and disclaimer, to 
which the plaintiff replied that the defendant was in pos- 
session, and on which issue was joined, as well as on 
the plea of not guilty. On these issues, the jury return- 
ed a general verdict of not guilty: judgment was ren- 
dered for the defendant, and the plaintiff prosecuted his 
writ of error. It was held by the Supreme court of 
Massachusetts, thut the judgment was well enough, for 
the jury could not have returned the verdict they did, 
unless they had also passed on the special issue. 

The case of Fairfax’s ex’r vs Fairfax, (5 Cranch, 19,) 
was an action of assumpsit against an executor—pleas non 
assumpsit and plene administravit, and issues thereon. 
The jury found a verdict, which was thus recorded: 
“ We, the jury, find the issues for the plaintiff, and assess 
the damages to two hundred and twenty dollars, and 
ninety-five cents.” Judgment was rendered on this ver- 
dict against the executor, de bonis testatoris. The Su- 
preme court reversed the judgment, because it was not 
specially found what assets the defendant had to be 
administered. Verdicts rendered on the issue of plene 
administravit May be considered as an exception to the 
general rule, from the necessity which arises in the par- 
ticular case of finding a special verdict for the amount of 
assets to be administered; as, if there was but ten dol- 
lars unadministered, the verdict must be for the plaintiff, 
but notwithstanding as to the balance beyond the sui 
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found administered, the judgment would only be quando 
acciderunt. Hence arises the necessity, in this partieular 
case, for the great certainty required. 

In the case of Patterson vs the United States, (2 Wheat. 
221,) the action was debt, on a bond conditioned that 
certain merchandise, which had been imported into the 
United States, and re-shipped, should not be re-landed 
within the United States, and that the certificates and 
other proof of the delivery of the cargo at some place 
without the United States, should be produced at the 
collector’s office at Baltimore, within one year. 

The defendant, after oyer, pleaded— 

1. Performance ; 

2. That the merchandise was not re-landed within 
the United States, and certificates were produced, &c. ; 

3. Asimilar defence. 

The replication to the first plea, alleged a breach of 
the bond, by not producing proof, &c. as required by the 
condition; to which there was a rejoinder and issue. 

There was an issue also on the second plea. 

To the the third, there Was a demurrer, on which 
judgment was given for the United States. 

On the issues, the jury returned this verdict: “That 
the within mentioned writing obligatory, is the deed of 
the within named Robert Patterson, &c. and they find 
there is really and justly due upon the said writing obli- 
gatory, the sum 23,989 dollars, and 58 cents.” On this 
‘ verdict judgment was rendered, which was reversed by 
the Supreme court; and Judge Washington thus declares 
the rule: “A verdict is bad, if it varies from the issue 
in a substantial matter, or if it find only a part of that 
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which is in issue. Whether the jury find a general or 
special verdict, it is their duty to decide the very point in 
issue, and although the court,in which the cause is tried, 
may give form to a general finding, so as to make it har- 
monise with the issue, yet, if it appears to that court, or 
to the appellate court, that the finding is different from the 
issue, Or is confined to a part only of the matter in issue, 
no judgment can be rendered on the verdict.” 

“Tf the jury find the issue, and something more, the 
latter part of the finding will be rejected as surplusage ; 
but this rule does not apply to a case where the facts 
found in a verdict are substantially variant from those 
which are in issue.” 

Unless these cases are attentively examined, they will 
seem to conflict with each other; but the seeming dis- 
crepancy vanishes, when the rule extracted from Hobart 
is analised. It is not necessary that the verdict should 
conclude formally or punctually to the words of the issue, 
but the point in issue must be ascertained out of the find- 
ing. Inthe cases from Burrow and Massachusetts Re- 
ports, this could be done, but it could not be done in the 
case from Wheaton. The issue was, whether a particu- 
lar act had been done; the jury found a different matter 
not in issue between the parties. 

Let us now apply the rules, ascertained by these cases, 
to the present issue and verdict. The charge against 
the defendant is negligence, and the issue is formed on 
that alone. The jury, instead of finding this issue, re- 
turn a verdict that the defendant undertook and assumed 
on himself, in manner and form as the plaintiff had com- 
plained, and they assess the plaintiff’s damages, by oc- 
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casion of the defendant’s non performance of the said un- 
dertakings and assumptions, at, &c. Now, can Wwe con- 
Clude the point in issue, out of this finding? We cannot, 
without saying that we will presume the fact, from the 
mere circumstance that a trial has been had, and a ver- 
dict returned. The point in issue Was the negligence of 
the defendant, and this we cannot gather from the words 
of the verdict. The facts found are (to use the words of 
Judge Washington,) substantially variant from those 
which are in issue. 

Another rule might be given which will very sattsfac- 
torily determine that this verdict is bad. 

A verdict to sustain a judgment must be such as an 
appellate court will direct an inferior tribunal to enter 
judgment upon. If this rule is founded in principle, 
(and that it is we cannot doubt,) let the case be supposed 
of a verdict such as this actually returned, and the court 
considering it as variant from, or no answer to the issue, 
refuse to enter judgment on it, ought an appellate court 
to compel them so to do, by mandamus or otherwise? 
We think it assuming a greater latitude of construction 
than has ever obtained. 

The view we have taken is also confirmed by the case 
of Steans vs Burrell, (1 Mason, 153,) in which Judge 
Story observes, “that where a verdict is not expressed 
substantially in the terms of the issue, the case ought to 
be extremely clear, that should induce a court to make 
it the ground of a final judgment.” As the verdict is not 
responsive to the issue for this defect, the judgment of the 
Circuit court must be reversed, and the cause remanded. 
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ROSSER US RANDOLPH. 


1. Although formerly doubted, it has by recent decisions become 
a settled principle, that chaucery will sustain a bill filed by an 
individual, to enjoin a nuisauce,—which, although it affects 
him, is also public in its character ;—but as one of the trahs- 
cendant powers of the court, it will be exercised sparingly. 


2. And where the exercise of such a power is desired by a party, 
it must be satisfactorily shown, that the proposed erection will 
inflict an irreparable injury, incapable of being adequately 
compensated in damages; or which threatens, materially, to 
impair the comfort of the existence of those living near it :— 
a strong and mischievous case of pressing necessity; and 
therefore, 


3. Where the erection of a mill would deprive a complainant of 
the use of a spring of water, and water of as good quality 
could not be procured by digging in its neighborhoood ; or the 
injury rendered the spring, could not be obviated, by a reason- 
able amount of labor,—the exercise of the jurisdiction of the 
court would be complete ; as no adequate compensation could 
be made, to the injured party, for such a privation; and no 
one can be allowed to use his property in a manner, so serious- 
ly prejudicial to his neighbor; but— 


4. Where a complainant filed his bill stating, that R was about to 
erect, or had erected a mil! which would affect, injuriously, 
the health of complainant’s family, and that of the neighbors ; 
and also injure his spring ;—and it appeared from the testimo- 
ny, that the health of the family was not impaired, and that 
by digging a ditch two hundred and fifty yards in length, the 
spring would be protected from the injurious effects caused by 
the mill,—chancery declined to interfere. 


5. And chancery will not interfere in this extraordinary manner, 
tosustain or enforce even an undoubted right, capriciously, or 
pragmatically insisted on. 


6. It seems that the legislative provisions on the subject of erect- 
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ing mills do not affect the common law right of the citizen ; 
and any person may erect a jnill on a stream of water running 
through his own land, without the necessity of an application 
to the County court. The right is exercised, however, at the 
peril of the proprietor, and the erection must not affect, injuri- 
ously, the rights of others. 


Error to the Circuit court of Tuskaloosa county, exer- 
cising chancery jurisdiction. 

Bill to abate a nuisance. In this case, the bill stated 
that complainant lived on Adams’ creek, a tributary of 
Big Sandy creek, in said county; and that Benjamin F. 
Randolph had purchased of the United States, a tract of 
land lying on said creek, adjoining the lands of com- 
plainant, and had intimated his intention of building a 
saw-mill thereon, which complainant was apprehensive 
would destroy the health of the neighborhood, and put 
in imminent danger the livesof his family. That Robert 
Martin and Benjamin Rosser, junior, having older and 
better rights to the establishment of mills, had taken out 
writs of ad quod damnum for that purpose. That de- 
fendant had afterwards taken out a similar writ. All 
the writs were executed at the same time, and returned 
to the same special term of the County court, when the 
applications of Martin and Rosser were granted, and an 
order to that effect entered of record, and the application 
of defendant was discharged, and permission to build a 
mill at the place contemplated by defendant, absolutely 
refused. That notwithstanding the refusal of the ap- 
plication of defendant, he still persisted in his desire and 
intention of erecting a saw-mill and dam, on and across 
l 


said Adams’ creek, at the place he had in view when he 


made the application, a short distance above a spring of 
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complainant, and about four hundred yards from the 
residence of complainant, three-eighths of a mile from 
the residence of Alfred Massingale, three hundred yards 
from the residence of Josias Rosser, and about eight 
hundred yards from a negro quarter of said Robert Mar- 
tin. That the dam which defendant must necessarily 
erect to make his contemplated mill effective, would back 
the water, and throw it over about five acres of bottom 
land, all of which was covered with forest trees and 
thick undergrowth, the decomposition of which, and the 
stagnation of water, would, in the opinion of complain- 
ant, and others, among whom was a physician of high 
reputation, whose advice had been obtained, produce 
disease, and endanger the lives of complainant’s family. 
If said dam was built ten feet high, which was the 
height contemplated, it would back the water over the 
site where Rosser was authorised to build a mill, and 
when the water was let off, by the act of sawing, or 
otherwise, from a pond at defendant’s site, caused by a 
dam of any effective height, the flood would impair by 
overflowing, if not wholly destroy, the mill-dam, &c. 
which Martin was authorised to erect. Such letting off 
of the water would also completely flood, overflow, ruin 
and render useless complainant’s spring, situate on his 
land, two hundred and fifty yards below defendant’s 
mill seat; which spring, if destroyed, would introduce 
disease and death into complainant’s family, as it was 
the only spring complainant had on his land, and for the 
destruction of which, complainant could not be compen- 
sated. The mill of defendant was not called for or de- 
manded by the wants of the neighborhood, &c. That 
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defendant, notwithstanding the rejection of his applica- 
tion for the privilege to build a mill by the County court, 
and in violation of law, still persisted, and was going 
on to erect his contemplated mill, and had employed 
workmen, and procured materials for so doing, all of 
which was contrary to equity, &c. 

The bill prayed for the writ of subpoena, and for an 
injunction to restrain defendant and his agents from 
erecting the mill, and also for abating the same if erec- 
ted, &c. 

Upon hearing the bill, the chancellor said— 

The complainant complains of the intended acts of 
defendant, as creating a public and private nuisance. 
Chancery has jurisdiction to restrain the erection of pri- 
vate nuisances—Coulter vs Hunter, et al, (4 Rand. 58;) 
Van Bergen vs Van Bergen, (2 J.C. R. 272;) Lardner vs 
Newburgh, (2 J.C. R. 164, 165;) Corning vs Lowerre, 
(6 J. C. R. 439.) An injunction agreeably to the prayer 
of the bill of complainant, was therefore granted. 

The answer of defendant admitted it to be true, that 
he had bought the lands for the express purpose of build- 
ing a mill, and that it was situated in a large forest,— 
that the surrounding land was public land, poor and 
thinly settled, and of no value, except for the timber it 
contained. That he bought it at the request of the 
neighbors, who wanted a mill erected, as the neighbor- 
ing mills could not supply the demand for lumber. That 
he had sued out a writ of ad quod damnum, in the exe- 
cution of which, the jury had assessed the damages of 
complainant at twenty dollars, for the overflowing of 
his spring, and had found that the mill might be erected 

8. 1 
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without overflowing the lands of others, with a dam of 
ten feet. The jury had also found, that the health of 
the neighborhood would not be materially annoyed by 
the erection of the mill; and the said ‘sum of twenty 
dollars was allowed for cutting a ditch to obviate the 
overflowing of complainant’s spring. ‘That complain- 
ant, and also Benjamin Rosser, junior, and Robert Mar- 
tin, were present, and the jury heard fully all their ob- 
jections. That the writ was returned to the County 
court, in the absence of defendant, when complainant 
made himself a party, and the court had improvidently 
rejected the application of defendant, on the ground, 
that the health of the neighborhood would be annoyed, 
notwithstanding the finding of the jury to the contrary, 
as above stated. 

After defendant had entered said land, for the purpose 
of erecting said mill, Benjamin Rosser, junior, a son of 
‘complainant, also entered a tract of land for the purpose 
of obstructing and interrupting defendant.—Defendant’s 
writ of ad quod damnum Was also prior in point of time 
to the writs of Rosser and Martin. ‘That complainant 
was interested with Martin in the building of his mill, 
and that the apprehensions concerning the injury defen- 
dant’s mill weuld do to the health of the neighborhood, 
were only colorable on the part of complainant, as the 
mills of Rosser and Martin would overflow the lands 
directly in front of complainant’s house and near to him, 
and would much more probably induce ill health than 
the mill or dam of defendant. 'The answer denied that 
the mill of defendant could by any means affect, injuri- 
‘ously, the health of the neighborhood, or that the dam 
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would overflow any other lands than his own, and 
averred that the mill would be a public benefit, and that 
its erection would be a violation of no law, and that the 
distances of the mill-site from the various residences, as 
mentioned in complainant's bill, were exaggerated, &c. 
The ities: also demurred to such parts of the bill 
as were demurrable, and prayed to be dismissed, &c. 
The evidence shewed that the mill of defendant was 
ninety rods north of the dwelling of complainant, and 
his spring one hundred yards off in the direction of the 
mill, which said spring was overflowed when the mill 
Was in operation, and thereby greatly injured, and there 
Was no other spring convenient to the dwelling house of 
complainant, from which he could be supplied. The 
extent of ground overflowed, was about three acres, 
thickly timbered, and the [Fall previous, some of the 
members of complainant’s family, and other persons in 
the neighborhood, had chills and fevers. ‘The neighbor- 
hood had been previously very healthy, but there were 
four or five other mills now in the vicinity. None of the 
ill health of the neighborhood was, however, ascribed ex- 
clusively to defendant’s mill. The mill was useful in 
the neighborhood for supplying lumber, and was wanted 
for that purpose. That the injury to the spring might 
be prevented by digging a ditch two hundred and fifty 
yards long, and four or five fect deep at the spring, and 
that water could be procured in the neighborhood by 
digging, and that defendant, in defiance of the injunc- 
tion issued from the court, restraining him from proceed- 
ing in the erection of his contemplated mill, had actually 


completed its erection. 
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The -chancellor, upon hearing the bill, answer and 
testimony, decreed,—that that part of the bill which 
charged the mill to be a public nuisance, was not a suit- 
able matter of equity jurisdiction. That touching the 
complaint of a private nuisance, or the injury done to 
complainant’s spring, chancery never interfered even in 
case of private nuisances, unless where the injury com- 
plained of was irreparable in its character, and one for 
which no adequate remedy could be obtained at law. 
The case shewed that the injury to the spring might, be 
remedied by digging a ditch around it. 

It was therefore ordered, adjudged and decreed, that 
the complainant’s bill should be dismissed; but owing to 
the peculiar circumstances of the case, that the respon- 


dent should-pay the costs. 


And now, at the present term of the court, plaintiff 
came and said there was error in the proceedings and 
decree below, in this, to wit: R 

That the chancellor dismissed complainant’s bill; and 

That the decree ought to have been rendered in favor 
of complainant. 

For all of which, plaintiff prayed a reversal of the 
decree. 


Crabb § Porter, for plainiiff in error. 
Ellis §& Peck, contra. 


ORMOND, J—It was made a question at the bar, 
whether a bill could be filed by an individual to enjoin 
a nuisance, which, although it might affect him, was also 
public in its character; and whether the proper mode of 
proceeding, was not by information, 
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Although in the case of the Attorney General vs the 
Utica Insurance Company, (2 Johns. Chan. Rep. 871,) 
this right is doubted by Chancellor Kent, and -was 
formerly doubted in England, the question appears to be 
settled by the recent English decisions, and was so de- 
termined by this court, in the case of the State, ex rel. 
of the Mayor and Aldermen of Mobile, (5 Porter, 279.) 

Notwithstanding the power of the chancellor to inter- 
fere by injunction, in the case of a private nuisance, is 
unquestionable— yet, it must be admitted, that the con- 
trol thus exercised over an individual, in the use or en- 
joyment of his property, is one of the  transcendant 
powers of the Court of chancery-—a power necessary to 
be vested in the court for the security of. all, but which 
should be cautiously and sparingly exercised. 

It is difficult, if not impossible, to define, in advance, 
all the cases in which the court would be authorised 
thus to interfere; but it may be safely laid down as ap- 
plicable to this class of cases, that it must be satisfacto- 
rily shown, that the proposed erection would inflict an 
irreparable injury, such an ene as could not be adequate- 
ly compensated in damages; or it must threaten mate- 
rially to impair the comfort of the existence of those 
living near it, to entitle those aggrieved to the aid of the 
preventive justice of the law. Buta clear and plain 
case must be made out. 

Both in England and the United States, the Court of 
chancery is exceedingly unwilling to interfere by in- 
junction, until the nuisance has been established by a 
trial at law. 

In the case of Van Bergen vs Van Bergen, (3 Johns. 
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Chan. Rep. 2387,) Chancellor .Xent thus states the law: 
_“ The. cases in which chancery has interfered by injunc- 





tion, to prevent or remove a private nuisance, are those 
in which the nuisance has been erected, to the prejudice 
or annoyance of a right which the other had long pre- 
viously enjoyed. -It must be a strong and mischievous 
case Of pressing necessity, or the right must have been 
previously éstablished at law, to entitle the party to call 
to his aid the jurisdiction of this court.” 

Again, in the same case, quoting the opinion of Lord 
Eldon with approbation, he puts the jurisdiction of the 
court upon the ground “of material injury, and of that 
special and troublesome mischief which required a pre- 
ventive remedy, as well asa compensation in damages.” 
To the same effect is the case of Wingficld vs Crenshaw, 
(4 Henn. & Munf. 474.) With this sound and lucid ex- 
position of the law, we entirely agree, and will now 
proceed to apply its principles to this case. 

The allegations of the bill, material to be stated, are, 
that the defendant was about erecting a mill near the 
dwelling of the complainant, and that the health of his 
family, and that.of ‘the neighborhood generally, would 
be thereby endangered—also, that the flow of water 
from the mill, while in operation, would drown and 
render. valueless a spring on which he relied to furnish 
himself and his family with pure water. That the de- 
fendant had not procured an order of court, authorising 
him to-erect the mill, and prays an injunction. 

The injunction was granted, in the first instance, but 
the defendant, in defiance thereof, proceeded to build his 
mill, and put it in operation. Its effects on the health of 
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the complainant’s family, and’on his spring of water, 
are therefore susceptible of proof. 

Many witnesses have been sndaglaieal but it does not 
appear from the testimony, that the health of the com- 
plainant’s family has suffered by the erection of the 
mill. But it appears very conclusively, that whilst the 
mill is in operation, the spring of the complainant is 
overflowed by the rush of water about two feet, and con- 
tinues so some short time after the mill stops ;—and that 
the water of the spring is injured by the overflow of the 
creek, after it has subsided, from the sediment which is 
deposited. It also appears from the testimony, that by 
digging aditch two hundred and fifty yards long, the 
spring will be protected from the overflow of the creek. 

It was decided at the present term of this court, in 
the case of Hendrick vs Johnson, (6 Porter,) that the 
legislative provision, on the subject of the erection of 
mills and other water works, did not affect the common 
law right of the citizen. ‘That any person has, without 
application to the judge of the County court, the right 
to erect a millon a stream of water running through his 
land. This right he must exereise at his peril, and in 
such a manner as not to affect the rights of others. 

The question, here, is not whether complainant is in- 
jured by the erection of the defendant’s mill; but whe- 
ther the injury is of such a character as to entitle him 
to the interposition of a Court of chancery. 

If, by the erection of the defendant’s mill, the com- 
plainant was deprived of the use of his spring of water, 
and. water of as good quality could not be procured by 


digging in its ucighborhood, or the overflow from the 
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creek. obviated by a reasonable amount of labor, the 
jurisdiction of the Court of chancery would be com- 
plete—as no adequate compensation could be made for 
the privation of such an important element of existence 
as Water; and no one should be allowed to use his pro- 
perty in a manner so prejudicial to his.neighbor. 

The spring appears to be situated almost in the bed of 
the creek, so that the smallest flood in the creek renders 
it useless. It however appears from the testimony, that 
by digging a ditch two hundred and fifty yards long, 
and some of the witnesses add, by making an embank- 
ment, the spring will be protected from the rise in the 
creek, caused by working the mill—and it does not ap- 
pear but that a well could easily be had in its neighbor- 
hood. This being the case, we do not see on what prin- 
ciple the jurisdiction of a Court of. chancery can be sus- 
tained. By the application of labor, the value of which 
can be ascertained, or which the defendant, if applied 
to, might be willing himself to do, the spring can be re- 
stored to its original state; thereby giving to complain- 
ant the full enjoyment of his spring of water, and at 


. the same time securing to the defendant those rights 


which appertain to him as owner of the adjacent land. 
A Court of chancery will not interfere in this extraordi- 
nary manner, tO sustain or enforce even a right capri- 
ciously insisted on. 

It does not follow, that because the. erection of the 
mill is a nuisance, for which the complainant may have 
an action on the case, that therefore he is entitled to the 
interposition of a Court of chancery—Attorney General 
vs Nichol, (16 Vesey, jr. 338.) 
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As already stated, to call into exercise the extraordi- 
nary power of the court, “/here must be a strong and mis- 
chievous case of pressing necessity.” This does not seem 
to be one of these cases, but isone in which a court of 
law can afford full and adequate relief. 

The decree of the court below is affirmed at the cost 
of the complainant in the court below, and in this court. 


RANDGLPH US ROSSER. 


1. A writ of error will not lie to reverse a decree in chancery for 
costs only; though if the decree be opened for investigation on 
other points, it may be reformed also in the matter of costs, 


and 

2. The general rule in chancery is, that costs do not necessarily 
follow the event of the cause.—The court may direct the costs 
to be paid by either party, or jointly by both, as justice may 
require. 

3. Semble, 'That a question relating to costs, is a question of 

? > b] 

practice, rather than principle. Quere de hoc. 


Error to the Circuit court of Tuskaloosa county, ex- 
ercising chancery jurisdiction. 

This case is identical with the case of Rosser vs Ran- 
dolph, immediately preceding. 

From the decree of the chancellor below, a writ of 
error Was taken by defendant to this court. 

The plaintiff in error, assigned as error— 

as 2 
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That the court below decreed that the plaintiff in error 
should pay the costs,—for which he prayed that the 
decree, in this particular, might be reversed, &c. 


Ellis § Peck, for the plaintiff in error. 
Crabb, contra. 


ORMOND, J.—This writ of error is prosecuted, to re- 
verse a decree of the chancellor, dismissing a bill in chan- 
cery, at the costs of the defendant in the court below. 
The only error complained of, is, that costs were impro- 
perly adjudged against the present plaintiff. 

The general rule is, that costs do not, in chancery, as 
a necessary consequence, follow the event of the cause ; 
but that the chancellor may direct the costs to be paid 
by either party, or jointly by both, as justice may re- 
quire. 

It has, however, been decreed by this court, that a 
writ of error will not lie, to reverse a decree for costs 
only ; but if the decree be open for investigation on other 
points, it will be reformed also as to the matter of costs 
—(4 Stewart & Porter, 138.) 

No question is made here, but that relating to the costs, 
and this being a question of practice, rather than of 
principle, we do not think it proper to disturb the former 
decisions of this court. 

The decree of the court below is affirmed, at the costs 
of the plaintiff in error. ' 
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ROBERTS vs TAYLOR, et al. 


1. The endorsement of a note or bond, is a contract within the 
meaning of the statute against gaming, and 


2. Being within the statute, is void as between the original par- 
ties. 


3. What might be the the lega! consequence of the endorsement 
of a uote in such case, in respect to an innoceut hoider, with- 
out notice— Quere. 

4. It may well admit of doubt, whether, independent of all sta- 
tutory regulations, money won at play may not be recovered 
back ; 


5. And in all cases of contracts arising out of gaming, between 
the original parties, the courts will interfere, where the money 
has not been actually paid. 


Error to the Circuit court of Dallas county, exercising 
chancery jurisdiction. 

Bill for injunction and relief. The bill stated, that 
Rives and Vaughn made to complainant a promissory 
note for one thousand dollars, for a valuable considera- 
tion, payable twelve months after date, and that after- 
wards, while on a visit to Montgomery, complainant fell 
in company with Taylor and Blevins, who invited com- 
plainant to play at cards—prevailed upon him to indulge 
with too great freedom in inebriating liquors, which im- 
paired the soundness of his judgment, and while com- 
plainant was in this situation, said Taylor won from 
him the note which complainant endorsed to Taylor, 
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who brought suit on it in the Circuit court against the 
mé@kers. Vaughn, one of the makers, was to have de- 
fended the suit under a contract with complainant to in- 
demnify said Vaughn in the costs, but omitted to do so, 
to favor the interest of Taylor. Judgment was obtain- 
ed on the note by Taylor, against Vaughn. 

Prayer for subpoenas to answer, and for an injunction 
to restrain Taylor and his attorney, and all other per- 
sons, from proceeding further to collect the amount of 
said judgment; and that Vaughn be enjoined from paying 
any person but complainant the sum of money called 
for by the note, and for other relief. An injunction to 
that effect was obtained. 

The answer of Taylor stated, that at the time spoken 
of in the bill of complaint, he, respondent, was dealing 
a game called Faro for another person, and won of com- 
plainant seventy or eighty dollars, which was all the 
money complainant had. Respondent then desired com- 
plainant to cease playing, who refused and insisted upon 
betting the note mentioned in the bill of complaint. One 
Blevins then staked a note for one thousand dollars, 
against the note held by complainant. Respondent avered 
that the game was played fairly—that complainant was 
not intoxicated, and that there was no liquor drank in 
the room. Complainant wanted to bet other notes, and 
continue playing, but respondent refused to play further, 
and when respondent advised complainant to desist from 
further playing, complainant answered that he under- 
stood his own business best. Respondent won com- 
plainant’s horse also, but restored it to him. Complain- 
ant endorsed the note to respondent, without a request 
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to that effect by respondent. ‘The answer denied all 
fraud, artifice, combination, &e. 

The answer of Blevins stated, that the note Was won 
by one Taylor, at a game called faro, at Montgomery. 
Complainant seemed to be sober, and the game was 
played fairly. There was no liquor in the room, and 
complainant was not solicited to drink by any person. 
Complainant proposed playing for the note without so- 
livitation from any quarter, and after having lost the 
bill of complaint, endorsed it to 
Taylor. The answer denied all fraud, artifice, trick, 
combination, &c. Respondent also demurred to the bill. 


note mentioned in the 


Upon the coming in of the answers, the injunction 
was dissolved, and the bill dismissed. The chancellor, 
in his decree, was clearly of opinion that chancery had 
jurisdiction under the statute, and proceeded to dispose 
of the case. 

It appeared from the facts, that Roberts fairly lost the 
note, at a game called fare, and endorsed and delivered 
it to Taylor. At common law, a wager fairly won 
might be recovered in a court of law, but equity never 


1 


interfered. independent of the local statutes. In the case 


of Rawden vs Shadwell, money was decreed to be paid 


back to the losing parties, which had been previously 
paid on a bond given to secure the payment of money 
won at backgammon, but that decree went exclusively 
on the ground, that the money was paid on a bond 
which was declared void by statute. It was doubtful 
whether equity would, at this day, interfere in a case 
between gamblers, to a further extent than the jurisdic- 
tion given by statute, and where money has been paid 
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on a note or bond given to secure the payment of money 
won at play, it was very doubtful whether equity would 
help the party to recover it back. 

In this case, the game was fairly played, and the note 
fairly won, and the chancellor could make no distinction 
between a note and money or other property, where the 
original consideration Was not in question, though he did 
not adinit that wrfairrness Was a@ good ground for the in- 
terposition of the court. ‘The rule in part delicto melior 
est condilio possidentis applied in this case, and he was 
bound to leave the parties where, by their unlawful pro- 
ceedings, they had placed themselves. To this effect, 
the chancellor cited the case of Lee’s adm’r vs Ware— 
Hill’s So. Ca. Reports. 

The plaintiff in error assigned, that 

The court below erred in dissolving the injunction, 
and dismissing the bill of compluint. 


Peck § Clark, for plaintiff in error. 
J. B. Clarke, contra. 


ORMOND, J.—If this bill can be sustained, it must be 
on the ground, that the endorsement of a note or bond is 
a contract, within the meaning of the statute, against 
gaming. 

The language of the act is, that “All promises, agree- 
ments, notes, bills, bonds, or other securities or other con- 


veyances whatever, made, signed, given, granted, drawn 
or entered, or executed by any person or persons what- 
soever, after the passing of this act, where the whole or 
any part of the consideration of such promise, shall be 
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for money Or other valuable thing laid or betted at cards, 
&c. shall be utterly void, and of no effect, &c. 

That an endorsement of a note or bond is a contract 
or agreement, entered into by the parties to such endorse- 
ment, is a question too clear to admit of doubt, or to re- 
quire authority to support, and, by necessary conse- 
quence, included in the terms of the act above referred to. 
Being within the act, it is clearly void, as between the 
original parties to the transaction; whatever might be 
the legal consequence of such as endorsement, in the 
hands of a bona fide holder, without notice of the con- 
sideration of the original transfer 

This court, in the case of Tindall vs Childress & May, 
(2 Stewart & Porter.) intimated an opinion, that the case 
of a transfer or assigninent of a note. Was not embraced 
by the statute against gaming; but that question did 
not necessarily arise in that case, as the plaintiff there 
was an innocent holder—and the court, after considering 
the question, say: “But it is unnecessary to discuss this 
question, or to collate authorities upon it, as the com- 
plainant, from the evidence before us, occupies the place 
of an innocent holder.” The parties before us, are the 
parties to the original gaming transaction, and, it seems 
to us, that not only on principle, but also to zarry into 
effect the manifest object of the legislature, we must de- 
clare this assignment such an agreement as is declared 
void by the legislature. 

If, then, the assignment be void, the defendants in er- 
ror can acquire no title thereby in the note, and the pro- 
perty in it still remains in the complainant. 

It is, however, insisted by the defendants counsel, that 
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a court of chancery cannot interfere, after a judgment at 
law, where the defence was legal, and might have been 
made on the trial at law. The principle, as stated, is 
undoubtedty correct, and has been frequently sanctioned 
by this court; but we do not think it applies to this 
case. Without determining what was the intention of 
the legislature in the enactment, that “The courts of 
equity shall have jurisdiction in all cases of gambling 
consideration, so far as to sustain a bill of discovery, or 
to enjoin judgments at law,” it is sufficient, in this case, 
that the plaintiff in error is not concluded, by the omis- 
sion of Vaughn, the maker of the note, to make a defence 
at law; nor was Vaughn under any obligation to do so. 

It is, then, the naked case of one, Without any consid- 
eration, obtaining the title to a note, instituting pro- 
ceedings thereon in his own name, and obtaining judg- 





ment. Hecan be considered in no other light than that 
of a trustee for the true Owner; and the proceeding by 
bill in equity, enjoining Vaughn from paying over the 
money, was strictly correct. 

It is said that the parties are in pari delicio, and that 
the court should not interfere between them. We cannot 
think so. Between the professional gambler, and his 
deluded victims, there is a great inequality of guilt; but 
we do not decide on that principle solely. We hold that 
in all cases, as between the original parities, the courts 
will interfere, when the money has not actually been 
paid; and it may well admit of doubt, on principle, 
though the weight of authority is against it, whether, 
independent of all statutory regulation, even money won 
at play may not be recovered back. 
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That eminent jurist, JudgeStory, in his Commentaries 
on Equity, says: “ But it is difficult to perceive why, on 
principle, the money should not be recovered back, inde-~ 
pendent of any statutable provision; since it is in fur- 
therance of a great public policy; and it is very certain 
that if money is paid on a gaming security, it may be 
recovered back,—for the security is utterly void. Is not 
the or -inal gaming contract equally void, and therefore 
equally within the rule and the policy on which it is 
founded.”—(See 2 Story’s Equity, and cases there referred 
to—303.) 

But no final decree can be entered in this court, as 
Vaughn has never answered; nor have any proceedings 
been had against him. 

The decree of the court below tmust therefore be re- 
versed, and the cause remanded for further proceedings, 
in conformity with this opinion. 
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MADDEN US BLYTHE. 


1. It is too Jate to raise an objection, that certain counts were 
not properly inserted in a declaration, after pleading to issue. 


2. Where evidence is given, applicable to one count of a declara- 
tion, though not applicable to another, a refusal to instruct the 
jury, as in case of non-suit, is no error. 


3. Where the facts, proved by the plaintiff on the trial of a case, 
- are admitted, and the correctness of the charge of the court, 
the facts being admitted, is not controverted,—the defendant 
cannot be allowed afterwards to allege, that the charge of the 
court determined the facts, and by that means withheld them 
from the consideration of the jury. 


Error to the Circuit court of Talladega county. 

Assumpsit on the verbal acceptance of a written order 
for money. 

The declaration contained a special count on the or- 
der, and the common money counts. Plea, the general 
issue, and a verdict for plaintiff. 

The bill of exceptions stated, that on the trial of the 
ease, plaintiff offered in evidence a writing, of which the 
following is a copy, to wit: 

“Mr. Z. Madden—Dear Sir: You will please settle five 
hundred dollars with Mr. Stephenson, it being. the amount 
received of him on your bills. <A balance of fifty-five 
dollars, you will please remit soon, as we are in great 
need. 17th September, 1835. 

‘ | J, & S. Christian, 
“J. G. Revis.” 
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A witness was introduced on the part of plaintiff, who 
testified that at the instance of Christian and Revis, he 
presented the paper, of which the above is a copy, to de- 
fendant, Madden, who stated that he owed the plaintiff 
that amount, but that the plaintiff owed him, said Mad- 
den, a store account, and that he owed the plaintiff for 
Clerk hire. The witness further stated, that the plaintiff 
and the defendant were not upon speaking terms, and 
Were Very inimical to one another: that there was an 
account to settle between them, and that the plaintiff 
died, without the parties ever having had a settlement— 
which was all the testimony introduced. 

Upon this testimony, the defendant moved the court to 
instruct the jury as in case of a non-suit, Which motion 
was by the court overruled,—whereupon, the court in- 
structed and charged the jury, that as the defendant had 
acknowledged he was indebted to Stephenson, and the 
counsel for the plaintiff, having stated that the store ac- 
count of the said Stephenson with the said Madden, 
amounted to something over fifty dollars, which they 
were willing to allow, the defendant was entitled 
to recover. The charge and opinion of the court were 
excepted to. 

Plaintiff in error assigned, that the court erred-— 

1. In overruling the motion of the defendant below, 
for a non-suit, because there was clearly not sufficient 
evidence to support the first count in the declaration, and 
the second count was a nullity. 

2. The court erred in giving the instruction to the ju- 
ry, because it was unconditional and pereinptory :—the 
amount of Stephenson’s debt to Madden, was assumed 
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without proof:—and the court determined the question 
of fact, whether the defendant owed the plaintiff any 
thing. . 

3. The court erred in giving the charge to the jury, as 
specified in the bill of exceptions. 


Brown, for the plaintiff in error. 
Peck §& Clark, contra. 


GOLDTHWAITE, J.—There is no error in the refusal 
of the court below to instruct the jury, as in case of non- 
suit; for, admitting the evidence was insufficient to estab- 
lish the acceptance of the order declared on, specially; yet 
it was proper to be received on the money counis, and 
the party is too late, after pleading to issue, with the ob- 
jection, that these counts were not properly inserted in 
the declaration. Ifsueh was the case, we should be com- 
pelled, continually, to decide in this court, all the ques- 
tions which arise when there is a variance between the 
writ and declaration. 

We do not wish to be understood as admitting, that it 
is irregular to file the money counts, when the action is 
brought on a written instrument, and that alone is en- 
dorsed on the writ. That question need not be decided, 
until it is presented for adjudication. 

But it is insisted, that the charge of the Circuit court 
determined the facts of the case, and withdrew them 
from the consideration of the jury. Wecannot arrive at 
this conclusion, from the statement in the bill of excep- 
tions. It frequently happens, in practice, that counsel and 
parties admit, or do not question. the facts in evidence, 
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but request the instruction of the court;”on the, law ari- 
“sing from them, as if they were assumed to-be tue. In 
this case, it is evidently so. for on no other réagon*coulé 
the request have been made to non-suit the plaintiff. It 
Was as much as to say, the facts fm evidence arei admit- 
ted, but they constitute no legal cause of action. 

This view of the case is sustained by the whole bilf. 
All the evidence is stated, and no question is made either 
as to its admissibility or truth. ‘To permit the party 
now to allege that the charge Was given, not on thedaw, 
but the facts of the case, would be productive of no Be- 
neficial results. "Phe correctness of the charge, admitting 
the facts to be true, is not controverted, nor indeed could 
it be, as no issue was made by the pleadings, under 
which a set-off could be givetin evidence without notice, 
and the allowance of it by. the plaintiff, was a favor ac- 
corded to the defendant, and was not a right which he 
could insist on. 


The judgment must be affirmed. 


COLLIER, C. J.—With all deference, I am constrained 
to dissent from the opinion pronounced by his Honor, 
Judge Goldthwaite. 

The Circuit judge, in his charge to the jury, employs 
this language: “'That as the defendant had acknowl- 
edged he was indebted to the said Stephenson, and the 
counsel for the plaintiff, having stated that the store ac- 
count of the said Stephenson with the said Madden, 
amounted to something over fifty dollars, which they 
were willing to allow that the plaintiff was entitled to 
recover,” &c. ‘The defendant's acknowledgment was 


‘ 








. oe 


+ 


~y 












hor? 262 ‘ » REPORTS OF CASES/EN 
‘Madden vs. Blythe. 








riot made by h hita personally in court, but was proved 
by a Witness who gave evidence on the trial. ' 
+. Now,iit, seems to me, that the judge assumed every 
fact embraced in his charge, as conclusively shewn, with- 
out leaving it to the jury to niake their own inference, 
ffoni the testimony they had heard. And though from 
tye: the facts set forth in the bill of exceptions, the jury would 
*, doubtless have attained the same conclusion as was ex- 
‘pressed by the Circuit judge,—I yet think his charge ob- 
no jous to the law, which declares that “The judges of 
thé Superior and Inferior courts shall not charge juries 
* with respect to the matters of fact, but may’state the 
testimony, and declare the law”—(Aik. Dig. s. 134, pp. 
283.) 
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COGGINS US THE STATE. 


1. In an indictment for playing at cards, under the statute, it is 
sufficient If the indictment allege, thatdefendant played at cards 
at a store-house for retailing spirituous liquors,—without an 
averment, that he played a game at cards ; or that he ‘played 
a game with any person. ~ * 


Error to the Circuit court of Autauga county. 

Indictment, for playing atcards, under the statute. 

The indictment charged, that defendant, on a certain 
day, in the county aforesaid, “did then and there play at 
cards, at a store-house for retailing spirituous liquors, to 
wit, the store-house of Wiley Coggins, there situate, con- 
trary to the statute in such cases made and provided, and 
against the peace and dignity,” &c. 

Defendant demurred, and for cause of demurrer, said 
that— 

1. The indictment did not allege, that defendant play- 
ed a game at cards, with any person at a store-house, for 
retailing spirituous liquors; 

2. That the indictment did not shew, that the defen- 
dant played a game of cards with any person. 

The demurrer was overruled, and defendant plead 
“not guilty.” Verdict, “ guilty.” 

The defendant here assigned for error— 

That the Circuit court ought to have sustained his de- 
murrer, for the reasons therein contained. 


Dargan, for the plaintiff in error. 
Attorney General, contra. 
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of! ~~ Coggins vs. ict a Sa 
~ COLLIER, C. J.—The first question raised, was brought 
@irectly to-thé-view of the courtin the case of the State 
vs Holland, et al, (5 Porter’s R. 292.) There, the indict- 
mént tharged the defendants with playing at cards, and 
tthe court determined that it was in conformity with the 
Syatute whith preseribed-its requisitesiga™ - 
afd to the second dint, it must depend upon the 
which the indictment is founded. The first 
the act of eighteen hundred and twenty-e eight, 
subjects toa criminal prosecution, any person who shall 
play at any tavern, ing} store-house for retailing spi- 
Tituous liquors, &c. at aayegame or games with cards or 
dice. The second section enacts, that it shall be suffi- 
cient for the indictment ‘to charge, that the person or 
persons offending, did play at cards or dice (as the case 
may be) in some of the places above spetified, without 
stating what description of game, or without stating 
that money or any other thing was bet upon the event 
of the game; and upon making proof of the charge pre- 
ribed:by the statute, it shall be considered, that the of- 
fence is made out without proving what the game was 
or is called, or without proving that any thing was bet 
thereon. It was certainly a desideraium in the enact- 
ment of this.statute, to suppress the very prevalent vice 
of gaming, in places of public resort; and that this in- 
tention might be the better advanced, great latitude was 
allowed in framing the charge. It is not even necessary 
to allege every thing which is essential to constitute the 
offence. For instance, one may be charged with playing 
at cards or dice, yet it must be shewn that he played a 
game, though it is not required of the prosecutor to shew 
what it is, or was called. 
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The second section, in enumerating the requisites of 
an indictment, does not declare that it shall be alleged 
with whom the accused played at cards or dice; and as it 
probably prescribes what is sufficient, it would be going 
quite beyond all precedent, if not transcend our legiti- 
mate authority, to maintain that the legislature have not 
correctly pointed out what the indictment must contain. 

It seems to us, that both the letter and policy of the 
act we are considering, so forcibly negative the necessity 
of the averment, which the defendant deems material, as 
to place the question beyond doubt. Here is a general 
description of an offence, in the words of the statute, and 
nothing more can be required-—Huffman’s case, (6 Rand. 
R. 685.) 

Besides—lIs it quite certain that there is no game at 
cards, which one person could not play alone, especially 
if he was stimulated by another to bet with him? If 
there be none already known, the astuteness of the pro- 
fessed gamester, surely will be competent to the task of 
devising one, whenever it shall be ascertained that it is 
not obnoxious to legal penalties. 

In every point of view in which this case has presented 
itself to us, we think it free from error,—-and it is there- 
fore affirmed. 
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STEEL US WORTHINGTON. 


1. In an action of detinue, for the’ recovery of a slave bought by 
plaintiff ata constab'e’s sa’e, but which was afterwards so'd 
by te d -fendant in the exe cution,t the defendant in d. tinue, 
—evidence of genera’ notoriety, that the s'ave had been pur- 
chased at the constab e’s sae by the plait ff) when effered to 
raise a presumy tion oF a know cdg? of p atatiil’s e aim to the 
save, on the part of defendaut in detinue, is not adinissib‘e. 


2. But in suc’) an action, te bi'l of sa‘e of the s'ave, executed by 
the coustab e to the pure iaser, is admissib e, as couducing to 
prove a titte in the p aintifl, and as evidence to prove the fac- 
tum of the sa’e; and it is hot necessary to the introduction of 
suc’) evidence, t’ at it shou'd be made to appear, t! at a judg- 
ment and exceution had been obtained against the deferdaut 
in the execution, whose property was so!d. 


Error to the Ciravt court of Jefferson county. 

Detinue for the recovery of aslave. Plaintiff declared 
against defendant. of a plea that he render to him a cer- 
tain negro slave named Lawson, the property of plain- 
tiff, and which defendant unjustly detained,.&c.—to which 
defendant plead—- 

1. Non detinet; 

2. Non detinet infra ser annos; 

3. Actlio non accrevit infra sex annos. 

Jpon the issues, thus framed, there was a verdict for 
defendant. 

The bill of cx ept ons st. ted, thet on the trial, plaintiff 


proved the execution, of a regular bill of sale, under seal, 
made by a constable of the county, to the plaintitf, as 
purchaser of tle slave in coutroversy, at a public sale by 
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said constable, pursuant to statute. in the discharge of 
his official duties by virtue of sundry executions from a 
justice of the peace of said county"against one Reid, un- 
der whom defendant also claimed by subsequent pur- 
chase; and offered the same thus proved, in evidence, as 
conducing to shew title in himself to said slave, which 
evidence, the court, upon the motion of the defendant, 
excluded from the jury; and the plaintiff excey ted. 

In the further prozress of said trial, the plaintiff 
proved possession of the sa d slave in Linmself, for five or 
six days, a short time previous to the cou:smencement of 
the present suit, that the suid slave went to town (where 
defendant and said Reid both resided.) by permission of 
plaintiff's overseers, With instructions to return home in 
a seasonable time, Which le failed to do. It also ap- 
peared in evidence, that about the time the said sluve 
Went to town, as aforesaid. he went iuto the possession 
of said Reid, who sold and couveyed him soon after to 
the defendant. 

At this stage of the case, the plaintiff, for the purpose 
of raising a presuinption of notice to defendant, of plain- 
tiffs claim to siid slave, offered to prove a general noto- 
riety in the town, that plaintiff was the owner of said 
slave, before and at the time of said sale, by Keid to the 
defendant; which evidence, the court. on motion of de- 
fendant, excluded from the jury, and the plaintiff excep- 
ted. 

And at the present term, plaintiff assigned for error, 
that— 

The court below rejected the evidence offered by the 
plaintiff, as shewn in the bil] of exceptions. 
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Crabb §+ Capers, for the plaintiff in error. 
Peck § Clari:, contra. 





GOLDTHWAITE, J.—At the trial of this cause, in the 
Circuit court, the plaintiff offered in evidence, and proved 
the execution of a bill of sale for the slave in controver- 
sy. The bill of sale is stated to have been regular, made 
by a constable to the plaintiff, as purchaser of the slave, 
at a public slale, pursuant to law, in the discharge of 
his official duties, by virtue of sundry executions from a 
justice of the peace, against one Reid, under whom the 
defendant also claimed by subsequent purchase. The 
court excluded this bill of sale, but its reason for so doing 
is not stated. 

That this evidence was proper to be admitted as con- 
ducing to prove a title in the plaintiff, cannot, we think, 
be denied, without violating the rulesof law. So far as 
this evidence tended to prove the factwm of a sale by the 
the constable, it was certainly as regular and proper to 
be admitted, as the declaration of witnesses to the same 
fact. The legal effect of this act of sale, is not the ques- 
tion which appears to have been decided by the court; 
and if the case turned on this point, it should so appear 
on the record. It was not necessary, to the introduction 
of this evidence, that it should first be made to appear 
that a judgment and execution had been obtained against 
Reid, for there were many other cases, in which the mere 
JSactum of a sale would be properly in evidence. As if 
after a sale had been made by a constable without color 
of authority, the person whose property had been sold, 
was to ratify the act, or receive the money arising from 
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the sale, knowing of the purchase payment of another. 
These cases are mere illustrations, to shew, that the bill 
of sale might properly be admitted in evidence, in cases 
where no judgment or execution existed. We do not 
undertake now to determine, that cases may not exist 
Where it would be proper for a court to disembarrass 
the questions before a jury, by the exclusion of a paper 
title, Which was not regularly deduced, and which could 
be evidence for no purpose; but even in such cases, it 
should clearly appear that the evidence could have no 
bearing on the case before the jury. 

The evidence excluded by the court below, might have 
had no effect on the rights of the parties, and if so, the 
court should have charged on this point, but it should not 
have been rejected or excluded without distinctly shew- 
ing the reason for its exclusion. 

The question as to the rejection of evidence of general 
notoriety, was rightly determined by the Circuit court. 
General notoriety, public rumor, general reputation, etc. 
etc. are too uncertain to have any legal effect whatever, 
in the determination of the rights of individuals; and 
the cases in which hearsay evidence is proper to be ad- 
mitted, are clearly defined and laid down in the books. 
This is not such a case as authorised the introduction of 
this species of evidence. 

The judgment of the Circuit court is reversed, and the 
cause remanded. 
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LEGATEES OF HORN Us GRAYSON. 


1. Appraisers of the property of ad ecdent. are to rcturn their 
appraisement to the Coucty court, 0: oat; and a tough the 
record does not di close the fact tat it wa. sworn to, yet on er- 
ror,such wil be presumed to be the ease. 


2.The judge of the County court is atthorised, by statute, to 
grant an order for tie sa’e of the erop, in such manner as may 
seem reasonabie, aad the interests of the estate may require. 


3. Where an executor or administrator seeks a settement of his 
accounts, the law re juires, that tle vonehers s! al be pres. n- 
ted to the judge of the County court, who shall hear, examine 
and state them, and report them for allowance. The judge 
then must eause notice, for at least forty days, previous to fur- 
ther action on the accounts, to the end that all persons inter- 
ested may examine, and, if ueeessary, prepare to contest them. 


A, And in such ease, the record must show, that the requisitions 
of the statute have been comp icd with: unless dispensed with 
by the appearance of parties. 


5. Where accounts have been andited, examined and stated as 
the ‘aw requires, and a!‘owed atter due notice,— the sett'ement 
is binding on al persons interested, and there is no authority 
for re-examination. 


6. Where the record docs not shew that an exception was taken 
to a decision below—the objection will be considered as waiv- 
ed. 

Error to the Circuit court of Wilcox county. 
This was an appeal from the action of the County 
court, on the settlement of the accounts of an executor. 


The opinion of the court in the case, sufficiently exhibits 
the matter at issue between the parties. 
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ORMOND, J.—This was an appeal from the County 
court of Wilcox county, to the Circuit court of that coun- 
ty, on the final settlement of the accounts of the defen- 
dant in error, as the executor of A. C. Horn. 

In the Circuit court, the following errors Were assign- 
ed: 

1. The court erred in receiving the inventory and ap- 
praisement of said estate, Without being sworn to; 

2. The court erred iv receiving the account of sales of 
the property belonging to said estate, the same not being 
sworn to; 

3. The court erred in permitting the said Grayson to 
sell a part of the personal property at private sale; 

4. The court erred in auditing and allowing the ac- 
counts of the said Grayson, at the same term; 

5. The court erred in receiving the account current of 
the said Grayson, ex or, the saine not being sworn to; 

6. The court erred in not permitting the heirs and le- 
gatees of the estate of A. ©. Horn. to go into an examina- 
tion of all the vonchers and accounts of the said Gray- 
son, at the time of the final settlement: 

7. The court erred in declaring a balance in favor of 
the said Grayson. 

The Circuit court affirmed the judgment of the Coun- 
ty court, from Which a writ of error has been prosecuted 
to this court. 

The matters to be considered here, are the parts of the 
record brougiit to our notice by the assignments of error 
in the Circuit court. 

The first three assiznments of error are not well ta- 
ken. ‘The stulute requires the appraiscrs to return the 
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appraisement on oath, and although the record does not 
disclose the fact that it was sworn to, it must be pre- 
sumed that such was the fact. 

The second assignment of error is not sustained by 
the record. 

It is sufficient to remark, in reference to the third as- 
signment, that the fifteenth section of the act on this 
subject, authorises the judge of the County court “to 
grant an order for the sale of the crop, in such manner 
as may seem reasonable, and the estate may require.” 
Nothing seems to have been done in this case which the 
statute did not authorise. 

The fourth assignment of error is well taken. 

By the twenty-seventh section of the act entitled “ Ex- 
ecutors and Administrators,” (Aik. Dig. 182,) it is provi- 
ded, “ That the Chief justice of the Orphans’ court is em- 
powered to take, receive and audit all accounts of ex- 
ecutors, administrators and guardians.”—* And the said 
Chief justice, after auditing such accounts, and causing 
them to be properly stated, shall report the same for al- 
lowance, to the next term of the Orphans’ court, the ex- 
ecutor, administrator or guardian, giving at least forty 
days notice of his intention of having such account pre- 
sented at the said court for allowance at such term, by 
posting up notice,” &c. 

By a subsequent act, (pp. 252, s. 33, Aik. Dig.) it is en- 
acted, “That hereafter, it shall be the duty of the judges 
of the County court, in their respective counties, to give 
the notice now required by law to be given by executors, 
administrators and guardians, of the term of said court 
at which any executor, administrator or guardian may 
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be required by said judge to present for allowance, his 
Settlement or account current, made as prescribed by law, 
ii Vacation.” 

If an exoccutor or adininistrator Wishes to sctile his at- 
counts, this law makes it his duty to present his vouchers 
to the judze of the Conuty court, whose duty it is to 
hear, eXaumine and state them, and report them for al- 
lowan‘e. It is then made the duty of the judge, to cause 
notice or advertisement to be given be nade in the mode 
described in the act, at least forty duys previous to any 
further action on the account. ‘The object of the law is 
inanifest. Phe accouut is to be stated—that all persons 
intereste | may eX.unene it, and prepare. if necessary, to 
cOitest it. As the Couuty court is one of special and 
limited juris lict.oa, it is necessary that the record sl.ould 
show that the requis.tious of the act have been complied 
wW.th, ualess they are d.spensed w.th by the appearance 
of the parties. 

At the April term. eighteen hundred and twenty-eight, 
there Was this eatry made 02 the minutes of the court: 
“Squire G. Grayso.a., executor of the last will and testa- 
meut of Andrew C. Hora.applied for an annual settlement 
of his accounts: Wherefore. it is ordered by the court, 
that notice be given by advertisement at the door of the 
court house. aad tree other public places in the county, 
requiring all persous interested in said estute, to appear 
at the court house in Cantona, on the second Monday in 
June next, if they think proper; as at that time his 
vouchers will be exainined, andited and determined.” 

It is plain that this is not a compliance with the law; 
there is no room left here for presumption; instead of 
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being examined and audited before advertisement— 
those matters are postponed to the final settlement. On 
the second Monday in June, the account was audited 
and allowed, and ordered to be recorded, no evidence 
appearing on the record that the notices of the settlement 
for forty days previous had been made. 

On the ninth March, eighteen hundred and twenty- 
nine, certain vouchers of the defendant, numbered from 
forty-one to fifty, were examined and ordered to be filed 
in the office for settlement. No further notice is taken 
of this account, and yet this account is afterwards found 
in his general account, on final settlement, as having been 
previously allowed. 

On the ninth August, eighteen hundred and thirty, 
the record states that im pursuance to previous notice, the 
defendant submitted his voucher, numbered from fifty- 
one to sixty-one, Which were examined, audited and al- 
lowed against said estate. 

On the twenty-eighth July, eighteen hundred and 
thirty-one, the defeidant having been attached to compel 
a final settlement, an order similar in all respects to the 
former, is made, auditing and allowing the residue of his 
accounts. 

These proceedings, not being in conformity to the 
requirements of the statute, cannot be sustained. If the 
objection could be surmounted, that the accounts of the 
executor were never audited, examined and stated, as 
the act requires, the record does not disclose that any 


notice was ever given of the time when the accounts 
Were’ to be presented for the final action of the court. 
This objection is fatal. 
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The fifth assignment is not sustained by the record. 

Upon the final settlement of the executor, under the 
attachment, the legatees appeared by counsel, and moved 
the court to go into an exainination of all the vouchers 
and accounts belore that time audited and allowed; and 
also moved the court to exclude certain accounts offered 
for allowance, on the ground, that it did not appear, ex- 
cept by the oath of Grayson, that the accounts had been 
presented within the time required by law, which mo- 
tions Were refused by the court. ‘There was no error in 
refusing the motions. If the accounts had been audited, 
examined and stated, as the law required, and allowed 
after due notice, they would have been binding on all, 
and there would have been no authority for a re-exami- 
nation. Nor was there any ground for refusing to allow 
the claims of the executor for debts paid. If, in truth, 
they had been paid after they were barred by the statute 
of non-claim, that fact should have been shown by those 
who objected to their admission. 

But if the court had erred on both points, the question 
would not now be open for revision. 'The record does 
not shew that any exception was taken to the decision 
of the court, and therefore the objection must be consid- 
ered as Waived. ‘There was, therefore, no error, as sup- 
posed by the sixth assignment. 

The striking a balance by the court, in favor of the ex- 
ecutor, on the settlement of his accounts, cannot be con- 
strued to be a judgment against the estate, and therefore 
is not error. 

The judgment of the Circuit court must be reversed, 
and the cause remanded to the Circuit court. that that 
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court aay dire.t tie County court to procecd to aud.t, 
eXainine aud state the account of the cNecuior, and alter 
advertisement according to law, to allow or reject the 
same, 





RUSSELL, Ct al. vs PEIRCE. 


1. The Supreme court has no jur'sd ction ef a case breught up 
by writ of error, tor roversiag aa order of the Circuit court, 
exercising Chace.ry jurisdiction, disso ving an in utcticn,- 
and the proper mede of bra ging up such a ease, is Ly ay peal 
fro the order of dissolution. 


2. Tre statut> of Jainary, eig’ teen hundred and t’ inty-six, is an 
eaab ing statate, aid gives a remedy which was uct before 
provided,--and a yaty dcsircus of avating Liwse.f of it, 
must pursue tue dircc.ious of tie statute. 

Error to the Circuit court of Jefferson county, ecxer- 
e:sing Chancery jurisdict.on. 

Bill to restrain proceedings at law. 

Aa injuactioa was ordered; which, on the coming in 
of the answer, Wwas disso!ved. 

The chancellor dissoived the injunction. on the ground 
that the answer of David Peirce denied the allegutious 
made in the bill, so far as to ent.tle him to proceed in 
his action at law; and because it was further shewr, 
that complainants had taken no steps to procure testimo- 
ny, since the previous term of t! e court. 

From this order, the plaintiffs took out their writ of 
error, returnable to this court. 
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Ant at the presoat term, the pl.intiffs in error assign- 
ed for error 

‘Phat the chancellor crred in dissolving the injunction, 
and decreeing that the defendant in error be allowed to 
prosecute his action at law; for which reason, plaintiffs 
prayed said decree might be reversed, and said injunction 
reinstated, and the cause remanded for a final hearing 
in the court below, upon the equities of the case. 


£. W. Pee?:, for the plaintiff in error. Put 


W. A. Levlor, contre- rcved @ cisn.iseal of tle writ 
of error; and irevuced thitinipparlwistlhe cnhly oede, 
by which. the Ccus ch cf a dintechcr Cise¢:v.ng un ine 


junction, could Le corrected. 


COLLIER, ©. J.—‘iLe writ of cnor, in this case, is 
sued oul to reverse on inter-ocutors orcer of tle Circuat 
court of Jeilerson, dissolving an injunct.on tlerctofore 
granted. it tle iustame cf the ylaint.fs. ‘tLe dejen- 
dauts; counsel has 1 oved its distniss.on uj on tle ground, 
that the case sould Live }ecn lioug)lt up to the first 
term of this cout succecding tle dissolution of the in- 
junction. 

There was no rigl.t of revision allowed in a case of 
this kind, previous to January, ciglhteen Lundred and 
thirty six--(G Cranch’s R. 51; Ala. R. 13, 101.) By a 
statute then enacted. it wus made * lawful for the com- 
plainant to take an appeal from such order of dissolution 
to the Supreme court; aud whenever such appeal shall 
be taken to the Supreme court, from,” &c. “it shall be 
heard and determined at the next term of the Supreme 
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court, in all cases whatsoever.” Without pretending to 
determine whether a case like the present could only be 
determined at the term of the court to which it was re- 
turned, we think it clearly appears that the cause has 
not come here in such manner as to authorise us to en- 
tertain it. The act, we have shewn, is an enabling sta- 
tute, and gives a remedy which was not before provided 
for the case; and if a party would avail himself of it, 
he must pursue the directions of the law. What is that 
remedy? Not that the complainant shall have a writ of 
error, but that he may “take an appeal.” ‘This mode of 
bringing the case here has not been adopted. The court 


has no jurisdiction of the cause as presented, and do 
therefore direct it to be dismissed. 
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GLAZE US. M’MILLION. 


1. To maintain the action of Trover, there must be property in 
the plaintiff, and a conversion, by the defendant. 


2. And, it seems, that conversion, may arise either, from a wrong- 
ful taking; by an illegal assumption of ownership; by an 
illegal use or misuse; or by a wrongful detention. 


3. And in the last ease, alone, where the conversion arises from a 
mere wrongful detention,—is proof of a demand and refusal, 
necessary. 


A. 'Therefore, where, in such action, there is no proof that posses- 
sion of the chattel was obtained unlawfully, evidence of a 
demand and refusal are essential to authorise a recovery. 


. For, semble, the bare possession of a chattel, will not be pre- 
sumed to be tortious. 


or 


Error to the Circuit court of 'Tuskaloosa county. 

Trover. Plaintiff below declared against defendant 
Glaze, and one West, in trover, for a gold watch; to which 
defendants plead separately, the general issue. The 
jury found defendant Glaze, guilty of the trover and con- 
version; but found favorably in reference to West. 

The bill of exceptions stated, that on the trial, the 
right to the watch, in controversy, Was shewn to have 
been in the plaintiff some considerable time before action 
brought. It was also shewn that defendant Glaze was 
in possession of the watch a short time before action 
brought, but was not heard to claim the same, or exercise 
any right of ownership over it, except the having it in 
possession, at which time he informed the witness, that 
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it Was the watch claimed by plaintiff It was in evi- 
dence, that about the time Glaze was in possession of 
the watch, plaintiff! had commenced a prosecution 
azainst one M, for stealing the Watch: but it was net 
shewn Whether the prosecution had tertainated or not. 
It Was shewnh that the watch seen in Glaze’s possession 
Was the same which M. was charged with stealing. 
There was no proof of a demand by plaintiff, of the 
watch, from defendant Glaze, nor any other cvidence of 
a conversion thercof by him. Upon which state of tle 


i case, defendant Glaze, nioved the cout to instruct the 
iii jury, that if they should believe there had been no de- 


tai mainid of the Watch from Glaze by | laintifl. or his agent, 
and refusal by Glaze to del.ver it. before the commence- 
ment of the suct, they should find for the plai tir; 

i Which charge the court rofiised to g.ve: Lut charged the 

jury that uader the circutnstances of this case. there was 

no necess.ty of a deinaud and refusal to cnt.t!. the plain- 

tiff to recover, if they should find tle property to be the 


11 \ fa 
i. property of the plaintilf. 
i The plaint.if in errov here assigned, that there was 
Hi error: 
] }. Tn the rendition of the juigmeut below; and 
Hi 2. Tit the court erred in refusing the instruction 
' asked, an. in giving the instruction which it guve to the 
i jury, as shewn by the bill of ex-eptious. 

Crabb § Capers, for the plaintiff in error. 

Ellis §& Pees, coatra. 
GOLDTHWAITE, J.—The cvidenee before the jury, 
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when this cause Was tried, may be considered as estab- 
lishing, that the plaintiff below, was the owner of the 
watch said to have been converted. ‘That it was in the 
possession of the plaintiif ia error, a short time before 
the institution of the action, and had been stolen from 
the defendant in error, by one Merritt. No claim of pro- 
perty was asserted by the plaintiff in error, to the watch, 
and no acts of ownership Were proved against him, and 
all inference as to the existence of the one or the other, 
is expressly negatived by the bill of exceptions. On this 
evidence, the Circuit court instructed the jury, that under 
these circumstances, the plaintii? below was entitled to 
recover, if they should believe the watch was his pro- 
perty, and that proof of a demand and refusal was un- 
necessary. 

To maintain the action of Trover, there must be pro- 
perty in the plaintiff, and a conversion by the defen- 
dant. In this case, the property is admitted to be the 
plaintiff ’s, but the conversion is denied. It therefore be- 
comes necessary to ascertain what is evidence of a con- 
version, and whether any facts were befoie the jury, 
from which it could be properly inferred. 

It is believed that all conversions may be divided into 
four distinct classes. 

1. By a wrongful taking 

2. By an illegal assumption of ownership ; 

3. | 

4. B 
47, E. 

In the three first named classes, there is no necessity 
for a demand and refusal, as the evidence arising from 

‘< 36 


we 


y an illegal user or misuser; and 


y awrongeful detention—-Bull. N. P. 44; 2 Saund. 
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the acts of the defendant. is sufficient to prove the con- 
version. In the latter class aloue, is such evidence to be 
required, as the mere detention of a chattel furnishes no 
evidence of a disposition to convert it to the holder's use, 
or to divest the true owner of his property. 

If the position assumed by the defendant's counsel, is 
correct, another class of conversions must be created; as 
it is certain that the case supposed of property stolen, and 
coming into the hands of an innocent person, does not 
fall within either of the classes we have named. 

Let us, however. test the principle, which is asserted 
—that every One Who comes into the possession of pro- 
perty of which the owner is illegally dispossessed, is 
guilty of a coaversioa, and liable to an action of trover, 
Without demand, and consequently, without notice. 

It is admitted, that an innocent finder of property is 
not liable to this action, unless he assumes to be the 
owner, illegally uses or inisuses, or detains the property 
after demand by the owner; and yet if the property has 
been stoten. or illegally acquired by a wrongful taker, 
it may, notwithstanding, come to the possession of ano- 
ther, without any fault; and if so, he cannot stand ina 
less favorable light than a finder. 

The evidence does not disclose how the plaintiff in er- 
ror obtained possession: for any thing which appears, he 
may have received it from the thief, or have found it. 
Be his possession of what character it may, he cannot be 
charged with the unlawful detainer, until some fault is 
put on him by evidence. Thelaw will not presume him 
tobea togsfeaser without proof, and the bill of excep- 
tions shews a complete want of any evidence to charge 


him. 
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The instructions given tothe jury were erroneous, 
anil for this cause the judgment must be reversed, and 
the cause remanded. 

We have not adverted to the other position, because, if 
costs are improperly taxed against a defendant, he can 
review it in another manner; but he has no right to 
complain of an error which can in no way affect him, 
even if the discharge of a co-defendant, without giving 
him costs, can be so considered. 
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BLACKBURN vs BAKER. ¢t al. 


1. In an action on the statute, p’aintiff, by the statement of the 
cause in his dee’aration, must bring himse!f within the act, 
by setting forth every circumstanee material to a proper de- 
scription of the offence ; and in such eascs debt will lie, and 
is proper, if no specific remedy is provided. 


2. The actual occupancy of the one half of a quarter section of 
land, does not draw to its occupant, the possession of an ad- 
joining quarter section of unimproved and unoccupied land, 
over which he has exercised acts of ownership, by cutting 
logs for his saw-mill, so as to authorise him to maintain tres- 
pass quare clausum. Sregit, against one who had also cut logs 
thereon for his mil!, and who was in the occupancy of land 
as near it as that occupied by plaintiff. 


3. It appears, that constructive pesscssion, “as contradistingnish- 
ed from actua! poss:ssion, ncvcr exists in the alscnce ef title. 


4. In trespass quare clansum fregit, it is competent for the jury 
to acquit one defendant, and find the other guiity, and assess 
damages against him. 


Error to the Circuit court of Tuskaloosa county. 

Trespass guare clavsum, against B. and J. -Blackburn. 
To the declaration of plaintiffs, the defendants plead not 
guilty, and license given by plaintiffs. Verdict and 
judgment in favor of one defendant, and against ano- 
ther. 

The bill of exceptions stated, that on the trial of the 
cause, plaintiffs produced no paper ev dence of title to 


the lands in question. but relied on possession only.— 


The plaintiffs proved, they were in pesscssion of a cer- 
tain half quarter section of land, living thereon, and had 
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asaw mill on the same: that the trespass complained 
of was committed on a quarrer section of land, adjoining 
the said half quarter, Which Was altogether wood-land, 
on Which it was not proved that the plaintiffs had made 
any improvement. Whatever—neither buildinzs, cultiva- 
tion or fence. The trespass proved against defendent, 
(B. B.) was that be had cut and hauled off from the said 
quarter section about thirty-six saw-logs, which were 
hauled to his mill: that the defendant, (J. B.) was not 
concerned in said alleged trespass. That the tresspass pro- 
ved against the defendant, (J. B.) was cutting and haul- 
ing from said quarter section, about thirty-six saw-logs, 
which were hauled to his mill —and that defendant, (B. 
B.) was not concerned in said supposed trespass. It was 
proved, however, that both trespasses, were committed 
about the same time;—that the logs hauled to the mill 
of the defendant J. B., were hauled on the carry-log of 
defendant, B. B. 

It was also proved, that plaintiffs exercised acts of 
ownership over said quarter section, by cutting and haul- 
ing logs off said land. ‘That both alleged trespasses 
were about three quarters of a mile from plaintiff’s 
mill, and about the same distance from the mills of de- 
fendants: and that defendant, B. 3., lived about half a 
mile from the place of the supposed trespasses. That 
after the supposed trespasses, the plaintiffs had had a sur- 
vey Made, which embraced the land on which the sup- 
posed trespasses were committed. On these facts, the 
defendants’ counsel moved the court to instruct the jury 
as follows : 

1. That, unless the plaintiffs had some improvement 
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on the quarter sect on, upon which the trespasses are 
said to have been committed, or unless the same Was en- 
closed by a fence, the plaintiffs having shewn no title, 
they should find for the defendants. 

2. That unless the jury believed, fromthe evidence, that 
the defendants were joint-trespassers, they should find 
for the defeudants. 

3. That if they believed. from the evidence, that the 
trespass proved against the defendant, J. B., was for cut- 
ting and hauling logs to his mill, in which the defen- 
dant, B. B., had no interest, and in which he took no 
part; and if the trespass proved against the defendant, 
B. B., was for cutting and hauling logs to his mill, in 
which defendant, J. B., had no interest, and in which 
he took no part—that then the trespasses were separate, 
and not joint, and they should find for the defendants: 
which charges the court refused to give; but charged 
the jury, that the plaintiffs must either shew titles in 
themselves, or actual possession. ‘That to constitute actu- 
al possession, it Was not necessary that the lands be en- 
closed with a fence, as contended for by defendants.---- 
A man occupying a farm, and exercising acts of owner- 
ship over the adjacent woodland, as a part and parcel 
of the same tract of land, and attached to the same 
plantation, was a sufficient possession in law to authorize 
recovery. 

4. That to authorise a recovery against defendants, 
the jury must believe, from the testimony, that they 
were jointly concerned in the trespasses,—that it was 
not sufficient that one defendant committed a trespass 
at one time, and the other at a different time. In the 
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action of trespass against several defendants, they might 
find any portion guilty, and the balance not guilty, ac- 
cording to the proof, &c. 

At the request of the plaintiffs, the court charged the 
jury, they might. under the second section of the act, ti- 
tle “ trespass.” Aik. Dig. 426. find three dollars for every 
tree cut, carried away or destroyed. &c. 

To the refusal of the court to charge as requested, 
and to the charges given, the defendants excepted, &c. 

And at the presenf term the plaintiff in error assign- 
ed :— 

1. That the court erred, in refusing to give the several 
charges to the jury, us requested by the defendant be- 
low. as stated in the bill of exceptions. 

2. The court erred in the Several charges given to the 
jury, as stated and set forth in the bill of ex-:eptions. 


Lillis § Peck, for the plaintiffs in error. 
Crabb, contra. 


COLLIER, C. J.—Three questions arise upon the bill 
of exceptions in this case. 

1. Does the actual occupancy of the half of a quarter 
section of land, draw to its occupant the possession of an 
adjoining quarter section of unimproved and unoccupied 
land, over which he had exercised ownership by cutting 
logs for his saw mill, so as to authorise him to maintain 
trespass quare clausum fregii, against one who had also 
cut logs thereon for his mill, and who was in the occu- 
pancy of land as near it as that occupied by the defen- 


dants in crror? 
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2. Is a plaintiff entitled to recover the statute assess- 
ment of the valne of trees in an action for a trespass up- 
on land, in the usual form? 

3. In such an action, can the jury find one defendant 
not guilty, and the other guilty, where a joint trespass is 
charged against two? 

1. It was not insisted for the defendants in error, that 
they were entitled to recover by force of a constructive 
possession, nor could such an arguiment be maintained ; 
for such a_ possession. as contra-distinguished from one 
that is actual, never exists in the absence of title. And 
With this it is not pretended that the defendants are inves- 
ted—Gillespie vs Dew. (1 Stew. R. 229.) 

So far as the evidence on this point (as disclosed in 
the bill of exce;tions) shows any thing, it is about as 
strong to prove an actual possession in the plaintiff in 
error, as in the defendants. But, in our opiniion, it falls 
short of shewing either party to have been thus possess- 
ed. This case does not make it necessary to define, with 
particularity, what is necessary to constitute actual pos- 
session—and We will therefore leave that question open, 
to be decided when it shall directly arise. We will re- 
mark, however, that the occupancy of eighty acres of 
land, cannot draw to its occupant the adjoining eighty 
acres, though unoccupied, and a part of the same quarter 
section. Otherwise, We must suppose not only that an 
appropriation, by metes and bounds, or an enclosure, 
Was not necessary, but that he who acquires one sub-divi- 
sion of land, has also become the purchaser of another 
sub-division contiguous—which would extend the doc- 
trine of presumption, quite too far—Jackson vs Shoema- 
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ker, (2 Johns. R. 254:) Jackson vs Woodruff, (1 Cowen, 
276, 235:) Ibid, GUD. 

2. The judge of the Circuit court instructed the jury, 
“that if they found the defendants guilty, they might, 
uader the s2co. 1 section of the act, title “ Trespass,” (Aik. 
Dig. pp. 426,) find three dollars for every tree cut, carried 
away, or destroyed,” &c. The words of the section 1e- 
ferred to, are as follows: “If any person shall cut down, 
carry away, or destroy any cypress, white oak, black 
walnut, pecan or cherry tree, upon any lands not his 
own, Without first having the consent of the owner, he 
shall forfeit and pay the owner thereof, ten dollars for 
every such tree, so cut, carried away, or destroyed; and 
for every other tree so cut, carried away or destroyed, 
without leave as aforesaid, the sum of three dollars, ex- 
cept such trees as may be cut or taken out of, or for the 
use of public roads.” ‘The trees cut and carried away 
by the plaintiff were pine trees, and of course estimated 
at the smallest sum. 

It is a settled rule, that in actions on statutes, the 
plaintiff, by the statement of the cause in his declara- 
tion. must bring himself within the act, by setting forth 
every circumstance material to a proper description of 
the oiffence—Ellis vs Hull, (2 Aik. R. 41;) (Ll Cowen, 
176:) (6 Cowen, 290.) A declaration on the statute 
should aver that the plaintiff was the owner of the land 
—state the number of trees cut, &c. and their descrip- 
tion—that they were cut, &c. without his consent, &c. 
In the case before us, the declaration is defective, per- 
haps, in almost every essential—-so much so, that it is 
clear that it Was not framed with a view to the statute. 


7?. 37 








290 REPORTS OF CASES IN 





Blackburn vs. Baker, et al. 








Again—The form of the action is not adapted to the 
recovery of the penalty assessed by the statute. When- 
ever a statute gives a right to recover damages, which 
are ascertained by the act itself, an action of debt lies 
and is proper, if no specific remedy is provided—Bigelow 
vs the Cambridge and Concord T. A. (7 Mass. R. 202;) 
United States vs Allen, (4 Day’s cases, 474;) (1 Chitty’s 
Pl. 104;) (2 Bacon’s Ab. 280.) The charge of the jury 
is, then, erroneous—they should have been instructed— 
if the defendants in error entitled themselves to a recov- 
ery, to give damages proportioned to the injury done, 
without regard to the value affixed to the trees by the 
statute. 

3. In regard to the last point, the charge of the Cir- 
cuit court is correct. It is competent for a jury, in this 
form of action, to acquit one defendant and find the other 
guilty, and assess damages against him. 

The judgment is reversed, and the cause remanded. 
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